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Pedepar:

1. Inceprauiio npuCBsSY€HO Npob6aeMi IPUIMHHOTO 3B'S13Ky B 1€JIIKTHOMY ITpaBi. MeTa po60TH — po3po6Ka KOHL e
IIPUYMHHOTO 3B'S13KYy, 3aCHOBAHOI Ha METOI0JIOTIYHOMY (PYHIAMEHTI IPaBOBOroO peasi3My (IparMaTusmy) 3
ypaxyBaHHSIM IIOCTMOJ€PHOI €NiCTeMOJIOrii Ta 0OMEXKEHOCTI IIi3HaHHS B paMKax Cy0BOro npotuecy. Y po6oTi
IIPOJEMOHCTPOBAHO, 10 BUMOTa IIPUYMHHO-HACJIiIKOBOrO 3B'$13Ky 3yMOBJI€HA LIiJIIMU JEJiKTHOTO ITpaBa. 3 OJIHOTO
00Ky, BOHA BUKJINKaHa TUM, IO [IeJIiKTHE [IPaBO € iHTUTYLIiOHAi3alli€el0 KOPEKTUBHOI CIIpaBeINBOCTi, MeTa SIKOi —
BiJHOBUTY Status quo, IOPYLIEHNI IPOTUIIPABHOIO B3aEMOJ€I0 MIXK IBOMa CTOpOHaMu. Ha iboMy piBHI BUMora

IIPUYMHHOTO 3B'SI3KY € JIAHKOIO, 110 CII0JIyYa€e BUHHE [isIHH i IKOAY B €UHUN OeJIiKTHUN IHIUAEHT i OGI PYHTOBYE



aZipeCHICTb 3aX0iB AEiKTHOI BiNOBinaIbHOCTI. 3 iHIIOro 6OKY, BUMOTra IPUYMHHOTIO 3B's13Ky ITPOJMKTOBAHA METOIO
MiHiMi3aLii BTpar cycnizibHOro 1o6po6yTy Yepes JOCATHEHHS ONTUMAJIbHOTO 6allaHCy MK BapTiCTIO MIKOIY i
BUTpaTaMU Ha 3anobiranns mkoi. JJoseneHo, o KoHdirypauis Gopmyu NelikTy Mae 3ajleKaTy Bif NnifcTaBu
arpuobyLii mKoau. Ko MifcTaBo aTpruoOyLii (BiANOBiNAIbHOCTI) € BUHA, TO POPMYJia BKJIIOYAE: BUHHE iSHHS,
IIKO/Y i MPMYMHHNUI 3B'I30K MK NEPIIMM Ta APYTUM. SIKIIO MifCcTaBO0 aTpubylii € 0CO6IMBO HeOe3NeYHNI
XapakTep LisisIbHOCTi, TO GOpMyJia Mae BKIIIOYATU: HeOE3IeUHyY AisiIbHICTb, LIKOAY i IPUYMHHUM 3B'S130K MiXK
IepHIMM Ta APYTUM. SIKIIO MificTaBoo aTpubyllii € CyOGCTUTYTHUBHA BiATIOBiNAIbHICTD (BifII0BiNaMbHICTD 32 UyXi Iil y
BY3bKOMY CMUCII), TO (OPMyJia Ma€ BKJIIOYATH: (2) OCOOJIMBUM XapaKTep [IPABOBIAHOCKH MiX BifToBizaueMm i
0c006010, 32 SIKy BiH Bianosinae, (6) BUHHe [isIHHS 0co0Y, 3a SIKY BifTIOBiay Hece BiANoBigaabHICTb, (B) mKony i (T)
IIPUYMHHUIH 3B'SI30K MiX (a) i (6) Ta MiX (6) i (B). 3anrporIOHOBAaHO 6aYe€HHS, 3TiJHO 3 SKUM JOCJiIpKEHHS CyIOM
IOPUMYHO 3HAYMMOTrO IIPUYMHHOIO 3B’13Ky IJ1s1 Liijlell BUPIlIeHHs! 1eJ1iKTHOTO TI030BY BKJIIOYA€ [BA ACIEKTHU:
(dakrosnoriyHuii i HopmaTuBHUIL. OaKTONIOTIYHMI ACHIEKT Iepeioavae BUCIOBIEHHS OMMCOBOTO (4ECKPUITUBHOIO)
CYyJIKEHHS PO Te, UM HaJIeXXUTb JisTHHS BifilIoBifaya 10 06’eKTUBHO BiJiCTEKYBaHOI IPUYMHHO-HACJIiIKOBOI
IIOCJIiIOBHOCTI, 110 3aBE€PILIMJIACS 3aBJAHHAM LIKOAX NOTepIisioMy. HopMaTUBHUII acliekT nependayae HOpMaTUBHY
OIIiHKY 3B’13Ky MK IIOBEIiHKOIO Bif[IOBiaya i KOO0 Ha IPEIMET TOTO, YU € TaKUH 3B'SI30K JOCTATHbO MilIHUM,
11100 BUITPaBIATH IOKJIAIaHHS BifI[TOBiAANIbHOCTI 32 3aBllaHy KONy Ha BifoBizaya. OGrpyHTOBAHO, 110 B paMKax
(haKTOJIOriYHOrO aCIeKTy BiJIIPAaBHOIO TOUYKOIO € TECT «sKOM He», BiloOMUIl B KOHTMHEHTAaJIbHIN Tpanulii sk conditio
sine qua non. Lle# TecT gae BajlifHi pe3yJbTaTy y IEPEBAXKHIN 6ibmocTi cripaB. OIHAK OCKIJIBKY TE€CT MOCTYJII0E
IIPUYMHHICTb Yepe3 MOHSITTS HeOOXifHOI yMOBH, BiH A€ XUOHO 3aNlepeYHUIl pe3yJIbTaT y BUMAaAKaxX HAJJIUIIKOBO]
IIPUYMHHOCTI i Iy6JIt0BaHHS WKOAU. Y IMX BUTAIKaX 3aCTOCYBaHHIO MigJsirae TecT NESS (HeoOxinHMi esemMeHT
IOCTaTHbOT'O HA0OpY), 3TifHO 3 SKUM II€BHUM YMHHVK BU3HAETHCS IPUYMHOIO MIKOIH, SKIIO LIel YMHHUK €
HEOOXiIHAM €JIEMEHTOM MHOXKVHM YMHHUKIB, Y CYKYITHOCTI CBOill OCTATHbOI [1JI1 HACTAHHS WKOAU. TeCT «SIK6u
He» € OKpeMUM NIposiBOM TecTy NESS. ApryMeHTyeThCs, [0 HOPMATUBHUI aCIIeKT AOCIiIPKeHHS IPUIYNHHOCTI Mae
PO3II0YMHATUCS i3 KpUTEPIIO [Ie/1iKTU3YI040ro PU3UKY: BiATIOBiNAJIbHICTh 0COOU 3a HACJiKN CBOEI IPOTUIIPABHOI
NOBEJiHKM Mae OyTH 0OMe>KeHa JIMIIE Ti€l KOO0, PU3MK 3aBJIaHHS SIKOi 3pOOUB 1110 NIOBEiHKY IIPOTUIIPABHOIO.
BigTak apryMeHTyeThCH, 110 HOPMAaTUBHUM aCIIEKT AOCIIIIKEHHS IPUYMHHOCTI € aHAITUYHUM JIOKYCOM, Y PaMKax
SIKOTO Bifi0yBaeTbCsl iHaIbHA OLiHKa €eKOHOMIYHUX e(eKTiB AeiKTHOI BiiNOBiaabHOCTI, IIOMIYK TOTO, XTO Mir
3ano6irTy MKo/i 3 HAUMEHIIMMY BUTPAaTaMU, a TAKOXX BUPIIIEHHs KOJIi3iil MiX BOMa Cy0’€KTUBHMMU ITpaBaMu. B
0CO0JIMBO CKJIQIHUX CIIPaBaX MalOTh BPAXOBYBATUCS TAKOX 1 iHIII MipKyBaHHs TPAaBOBOi MOJIITUKU. BoHM
CIIMPAIOTHCS Ha YSBJIEHHS IIPO Te, SKUX I7100aJIbHUX COLiaIbHO-€KOHOMIYHUX Pe3yJIbTaTiB Ma€ OCATaTH MPago, i
SIKUM YAHOM BUPpIillI€eHHSI KOHKPETHO] JeJIiKTHOI CIIpaBy CIIpUATUMeE abo NePeIKoIpKaTUMe NOCITHEHHIO TaKUX
pesysbTaTis. [Ipy IbOMy 3HAUY€HHS BilJaIeHOCTi IPUYMHHOIO 3B’3KY (IIyKaHe 3HAaY€HH4 X, IPU IKOMY 0C00a
BiZTOBifja€e 3a WKiAJIMBUN HACIIAOK Bn, SKIO N < X) € QyHKIi€I0 BUHU: IO TSXKY€ CKOEHE 3710, TO MKPIIE KOJIO
HaCJIiIKIB OXOIJIIOETHCS Jiarla30HOM [ii 1eJ1iKTHOTO O6O0B'SI3KY BiJIIKOAYBaHHS. JloBeieHo, 10 caM I10 cobi ToH
(daxT, 1o NPOMDKHOIO JIAHKOIO Yy IPUYMHHOMY JIaHII03i MK [isIHHSIM BiilIOBifaya i KOO0 IIOTEPIIIJIOTO € BOJIbOBE
IiSTHHS JIIOOWHY (CaMOT0 MOTEPIIiJIOTO YU TPEThOi 0co6M), 1ie He O3HAYaE, 0 MPUYMHHUI JIAHIIOT 06pUBA€ETHC i
BiATIOBifa4 nepecrae OyTy BiANoBigaabHUM 32 WKoAy. [InTaHHS PO O6GPUBAHHS JIAHLIOTa Yepe3 HOBE AisiHHS, 110
BTPYTHUJIOCS, MiJISITA€ OLiHIi B KO)KHOMY OKPEMOMY BUII[IKy Ha OCHOBI yCix 3HAUMMUX OOCTaBUH CIIpaBU. 30Kpema,
HAJAI04Y OLHKY BillaJIeHOCTi IPUYMHHOIO 3B’I3Ky MK JisiMU (6€31is17IbHICTIO) onepaTtopa OHJalH N1aTQOPMHU i
IIKO/IOI0, SIKY 3aI0/1isB KOPUCTYBAY L€l naaTGpopmMu, HaJeXXUTb YPaXxoByBaTH HacaMIlepes, CTYIiHb KOHTPOJIIO B
PyKax orneparopa Ii1atgopmu.

2. This dissertation is devoted to the concept of causation in tort law. The objective of the study is to develop a
concept of causation based on the methodological foundation of legal realism (pragmatism), while taking into
account postmodern epistemology and the limitations of cognition in court proceedings. The research
demonstrates that the requirement of a causal nexus is determined by the objectives of tort law. On the one hand,
it is necessitated by the fact that tort law is an institutionalization of corrective justice, which aims to restore the
status quo disturbed by unlawful interaction between two parties. At this level, the causation requirement is
intended to be the link that ties fault and harm into a single tort incident and justifies the targeting of tort liability



measures. On the other hand, the causation requirement is dictated by the goal of minimizing the loss of public
welfare through achieving an optimal balance between the cost of damage and the cost of preventing damage. It is
shown that the configuration of the tort elements formula should depend on the grounds of attribution of damage.
Where fault is the ground for attribution (liability), the formula should include: culpable act, damage and causal link
between the former and the latter. Where attribution is based on abnormally dangerous activity, the formula
should include: dangerous activity, damage and causal link between the former and the latter. Where the basis for
attribution is vicarious liability (liability for the actions of others in the narrow sense), the formula should include:
(a) special legal relations between the defendant and the person for whom he is responsible, (b) culpable act of the
person for whom the defendant is responsible, (c) damage, and (d) the causal link between (a) and (b) and between
(b) and (c). It is argued that the court's inquiry into the legally relevant causation for the purposes of deciding a tort
claim comprises two aspects: factual and normative. The factual aspect involves making a descriptive observation
as to whether the defendant's act belongs to an objectively traceable causal sequence which resulted in harm to
the victim. The normative aspect involves a normative assessment of the connection between the defendant's
behavior and the damage in order to assess whether such a connection is significant enough to justify imposing
liability for the damage caused by the defendant. The study substantiates that within the factual aspect, the
starting point is the “but for” test, known as conditio sine qua non in the Continental tradition. This test yields valid
results in the vast majority of cases. However, since the test postulates causation through the concept of a
necessary condition, it produces a falsely negative result in cases of overdetermined causation and duplication of
harm. In these cases, the NESS test (necessary element of a sufficient set) should be applied, according to which a
certain factor is considered to be the cause of damage if this factor is a necessary element of a set of factors in
aggregate sufficient to result in damage. The “but for” test is an instance of the NESS test. It is argued that the
normative aspect of causation inquiry should begin with the criterion of “delictualizing” risk: person's liability for
the consequences of his/her unlawful behaviour should be limited only to the harm the risk of which made such
behaviour wrongful in the first place. Thus, the argument is made that the normative aspect of causation inquiry is
the analytical locus within which the final assessment of the economic effects of tort liability is carried out, as well
as the determination of the one who could have prevented the damage at the lowest cost, and the adjustment of
collisions between two individual rights. In especially contentious cases, other legal policy considerations must
also be taken into account. The latter are based on the idea of what global socio-economic results the law should
achieve and how the resolution of a particular tort case will facilitate or impede the achievement of such results.
Additionally, the value of remoteness of causation is a function of culpability: the more serious the wrong
committed, the broader the range of consequences covered by the tort law duty of compensation. It is shown that
the mere fact that the intermediate link in the causal chain between the defendant's act and the victim's harm is a
volitional act of a person (the victim or a third party) does not mean that the causal chain is broken, and the
defendant ceases to be liable for the harm.
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[IPMBAaTHOIIPAaBOBUX MeXaHi3MiB HabyTTs, llepenaui, 3iHCHEHHS Ta 3aXUCTy Cy0'€KTUBHUX LIUBIJIbHUX Ta
ciMelHUX NIpaB y Cy4yaCHUX YMOBax B YKpaiHi : MaTepiasn HayKOBO-IIPaKTUYHOI KOH(MEPEHLLii, IPUCBIYEHO]
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