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IJIEHAPHE 3ACLIAHHS

Moxonuyk b.C.,

HauionanbHuii lopuaAnyHnii yHiBepcuTET
imeni fIpociasa Mynaporo,

K.10.H., CTAPIIMH BUKJIaga4

Kaeapu KOHCTUTYIiHOr0 MpaBa YKpaiHu

3AT'AJIbBHA XAPAKTEPUCTHUKA ITIPAKTUKHA
€BPOIIEVICHKOI'O CY]Y 3 IIPAB JIOAUHA
Y CUCTEMI HAIIIOHAJIBHOTI'O ITPABA

OnHUM 3 eIEMEHTIB BEpPXOBEHCTBA NPaBa € IOPUINYHA BH3HAYCHICTb.
[i 3a6e3neuenns BinOyBaeThCs, B TOMY YHCI, MUISXOM (OPMYBaHHS YiTKOI i
3pO3YMLJIOL iepapXxii JKepen mpasa, sSKa J03BOJISE MPOTrHO3YBATH TOBEIIHKY
yYacHHKaM IPaBOBIIHOCHH, PO3YMITH SIK JOJIaTH KOMi3il Ta sKi akTH abo
pilIeHHsT BUKOPHUCTOBYBATH IPH BHUPIIIIEHHI CIIOPIB 1 3aXHCTI TpaB.

AKTH MIDKHapoZHOTO TIpaBa CTalld  HEBiJ €MHOI  YaCTHHOIO
HAI[IOHAJBHOI CHUCTEMM TIIpaBa, 3acaaM 4Yoro 3aknajgeHi B KoucTuryirii
VYkpainn (3okpema cr. 9, 18). Oxpim wnworo, Koncrurymiiinum Cynaom
VYkpainu Oyno chopMyIbOBaHO «JIPYKHBOTO CTABIEHHS 10 MiXKHAPOIHOTO
npaBay, iHTepHpeTanito sSKoi MoKHa 3HalWTH y Pimennsx Ne 2-pm/2016 Ta
Ne 6-pn/2016. Brim ii ¢opmymoBanHsS BOadaeMo OLTBII TOLIBHUM Uepes3
BUOKPEMJICHHS HM3KM YMOB, BIANOBIIHICTD SIKUM JIO3BOJISIE OpraHy
KOHCTHUTYIIIITHOrO KOHTPOJIO (X04a 3 MOSIBOIO TMoJIokeHb 4. 4 cr. 7 Komekcy
aJIMIHICTPATHBHOTO Cylo4YMHCTBA YKpaiHu, 4. 6 cr. 10 [uBineHOTO
MpOLECYalbHOIO KoAekcy VYkpaiHu, 4. 6 cr. 11 Tocnmogapcekoro
NPOLIECYaJbHOTO KOJEKCY YKpaiHM MOXKHAa TOBOPUTH TMPO 3AiHCHEHHS
KOHCTUTYIITHOrO KOHTPOIIIO CyJaMH 3arajibHOI IOPUCAMKIT Y KOHKPETHHX
cripaBax, MO POOUTH IJIKOM 3aCTOCOBHOIO 3raJlaHy IOKTPHUHY 1 HHMH)
3aCTOCOBYBATH aKTH MIXKHAPOJIHOTO MPaBa MiJ] 4ac iHTepnpeTawii MoJoXeHb
OCHOBHOTO 3aKOHY, a caMe:

1. TlomokeHHS MDKHAPOJHOTO JOTOBOPY KOPECHOHAYETHCS 3
nojoxeHHssMu Koncturynii Ykpaiau (Hanmpukiaja, TAKAMA MOXKHA BBaXKaTu
ct. 11 KoHBeHLil npo 3aXuCT npaB JIOAWHU 1 OCHOBOIIOJIOKHUX CBOOOI, CT.
21 Ta 22 MiXHapOJHOro MaKTy PO IPOMAJISTHCHKI 1 IMOJIITHYHI TpaBa, cT. 36
ta 39 OcHOBHOTO 3aKOHY BiAMOBIIHO).



2. MixXHapoJHHI TOTOBip MOBHHEH OYTH YMHHUM B YKpaiHi, TOOTO
3rojia Ha Horo 000B’A3KOBICTh Ma€ HamxaTn BepxosHa Pama Ykpaiau (1o HUX
HanexaTh 3rajaHi KoHBeHIis mpo 3aXuCT HpaB JIOAWHHU i OCHOBOTIOIOKHHUX
cBobon (mami — KonBenuis) Ta MiKHaApOIHUH MakT MpO TPOMAISHCHKI 1
MOJITHYHI TIpaBa).

3. IcHye MikHaponHa iHCTHTYMLIf, sIKa YHOBHOBa)XCHA BHPILIyBaTH
CIIOPH TIOAO 3aCTOCYBAaHHS BiJIIOBIHOTO JOTOBOPY 1 TIAYMadUTH WOTO
(momo 3rajaHMX akTiB e €Bponeichbkuil cyn 3 mpaB JoaAuHU Ta KomiTer 3
nipaB moauau Opranizanii O0'eqaannx Hamiii BignoBigHO).

4. IOpucoukiisi TakuX MDKHAPOJHHUX IHCTHTYIIH TMOBHHHA OyTH
BU3HAaHA YKpaiHOW (FOPUCAWKINS 3a3HAYCHWX Yy IIyHKTI 3 IHCTHUTYIIH
BHU3HaHAa YkpaiHoro IJISIXOM NIpUETHAHHS o KouBenuii  T1a
DaKkynbTaTUBHOTO MPOTOKOIY A0 MiKHApOIHOTrO MakTy NMPO I'POMAASHCBHKI
Ta TONITHYHI TpaBa, BOJHOYAC, SK MPHKIAJ, ropucaukiis Kowirery
Opranizanii O6'eqnanux Hariif 3 eKOHOMIYHHX, COLIaTbHUX Ta KYJIbTYPHHX
BU3HaHA He OyJa, OCKIIbKM YKpaiHa He mpuegHanacs 10 DakyabTaTUBHOTO
MPOTOKONY A0 MIDKHapOJHOTO TAaKTy MPO EKOHOMIiYHi, COIliallbHI Ta
KYJIbTYPHI TIPaBa).

OpnnHak, SIKIIO BIAXWJIMTUCS BiJi THTaHHS 3acTOCYBaHHS pillICHb
MDKHApOIHUX 1HCTUTYLIN i iHTeprpertanii OCHOBHOTO 3aKOHY 1 mepedTH
JI0 BU3HAHHA iX DKEPEJIOM IpaBa, — BaXJIMBOIO MOMIEI0 B LIbOMY KOHTEKCTI
crano HaOyTTs ymHHOCTI y 2006 pomi 3akony Ykpaiau «[Ipo BHKOHaHHS
pillleHb Ta 3aCTOCYBaHHSA MPAKTUKU €BPONEHCHKOIO CYAy 3 MpPaB JIIOIUHWY.
Amnamni3 ct. 1 Ta 17 1boro 3aKoHy J03BOJISE 3pOOUTH BUCHOBOK, IIO:

e mig npaktukoo Cyay MaeThCsl Ha yBa3i pilieHHS €BPOIEHCHKOTo
Cyloy 3 TpaB JIOJUHH Ta €BPOMEHChKOI KOMicCii 3 MpaB JIIOJUHM (Jaimi —
npaktuka €CIIJI) mpotm Oyab-sikoi KpaiHHW, Ha SIKy MOIIUPIOBANUCS IX
FOPUCIUKITIS,

e npaktuka ECILUI Moxke 3aCTOCOBYBATHUCH SIK KEPEIO IIPABA;

e mpaktuky €CIII 3acTOCOBYIOTH HaliOHAJbHI CYAH MPO PO3IIISLAL
CIIpas;

e Py I[bOMY 3aKOHOJABELUb I[IOCTAaBUB HAa OJUH «IIA0EJb»
Kongenito Ta npaktuxy €CIL.

Taki yMOBHBOIM OYEBHIHO MOXYTb OYTH NpEIMETOM IUCKYCiH, B
ToMy umcii B acrekti micus npaktuku €CIUJI y cuctemi HalliOHAIBHOTO
npaga.

OkpiM  BHINE3raJaHUX  IIOJIOKEHb  3aKOHY, TIOJOXEHHS  TpO
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HeoOXiAHiCTh ypaxyBaHHAM mpaktuku €CIIJI wicTaTe mnpouecyanbHi
Kogekcu Ykpainu (4. 2 cT. 8, 4. 5 cr. 9 KpumMiHaipHOTO mporecyarbHOTo
Kozaekcy Ykpainu, 4. 2 cr. 6 Komekcy aamiHICTpaTHBHOTO CyIOYMHCTBA
VYxpainy, 4. 4 cr. 10 LluBinpHOTO NpoLIeCyaIbHOTO KOJAEKCY YKpaiHu, 4. 4 CT.
11  Tocmomapcekoro mporecyansHOro  Kojekcy — Ykpaiam). Ilpote
ocobmmBocti  mpupomu  mpaktukd  €CIIUI  Ta  dopmymoBaHHS —Tpo
HEOOXiAHICTh «ypaxyBaHHs» MPU3BOIATH A0 TOTO, IO ii 1HKOJIU IMEHYIOTh
cyOcumiapHuM  (I0AaTKOBUM) JDKEpPEIOM HalioHaIhLHOTO TipaBa. Ilpote
BAXUINBO TE, B KOMY KOHTEKCTI BXKHBAETHCS TOHSATTS CyOCHIIapHOCTI 1 94U
moxe mpaktuka €CIIJI, ska cynepedynTh TOJIOKEHHAM 3aKOHIB, OyTH
MOKJIa/iecHa B OCHOBY DillleHb HAalliOHaJbHHUX cyAiB? B 1bOMYy KOHTEKCTI
BapTO MiIKPECITUTH HU3KY OCOOIHBOCTEMH.

[lo-mepmie, Mae wicme TmpakTUKa, JA€ HAMIOHAIBHI CyAH BXe
BUKOpUCTOBYIOTH pimeHHs €CILJI Bcynepeu BuMoram 3akoHy (HampuKian,
cipaBa Ne 227/1505/18, ne Oyno 3acrocoBano pimennss €CIUI y crpasi
«3enenuyk i Lumopa mpotn YkpaiHm» BCymneped BCTaHOBICHOMY Ha TOW
MOMEHT «MOpATOpilO» Ha BIAYYXKEHHS 3E€MENb CUILCHKOTOCIOAaPCHKOTO
NpU3HAYCHHsI, SIKUH OyB nepenOaueHuii 3eMeTbHIM KOIEKCOM YKpaiHH).

[o-npyre, mpaktuka €CIUI € odimiiiHOO THTEPIPETAIIEI0 TOJI0KESHD
KonBeHriii, B uoMy i MposiBIsIE€THCA ii cyOcHaiapHUii (I0IaTKOBUH) XapakTep.
Le o3Hauae, mo HamioOHAIbHI CYIM MMOBUHHI 3acTOCOBYBaTH npakTuky €CI1JI
HE BiJIOKpEMIICHO, a SIK (OpMy TIIyMaueHHs KOHKpeTHUX HOpM KoHBeHIii.

ITo-Tpere, iCHYHOTH CYCHiNBHI BiTHOCHHH, DPETYJIIOBAHHS SKHUX HE
oxoIutoeThesl nonoxkeHHssMu Koneennii. Tak, y cBoiii mpaktumi €CIT
JIMIIA€E JOCUTH IIUPOKY AUCKPELilo Jep)KaB y TaKUX cdepax sIK 3aCTOCYBaHHS
eBTaHa3ii Ta abopTiB, 3aXUCT CYCHIBHOI MOpalli, OOpaHHs THITy BHOOpPYOL
cuctemu Tomo. OYEBUIHO Ti IOPUAMYHI TIO3MINI, SKi CTOCYIOThCS HE
oxorennx KonBeHmiero chep abo Jge BpaxoBYIOTHCS Hal[iOHAIBHI
OCOOJIMBOCTI JIepKaB, HE MOXYTh OYyTH 3aCTOCOBaHi, OCKIIbKM BOHH HE
PO3BUBAIOTH YHIBEpPCAJIbHI N0JI0KeHHS KOHBEHIII1.

Takuii 3arajJibHU OTJIsAJ] NPAKTUKKA €BPOINEUCHKOrO Cyay 3 IIpaB
JIIOIMHU y CHCTEMI HalliOHANBHOTO MpaBa € JIMIIE «BEPLUIMHOIO aiicOepry».
BriMm, sk 3a3nHauae J[xopmkio Pemerro (Giorgio Repetto) y mocmimxenHi
iTanmiicekoi mepcriekTuBU BIMBY npaktuku €CIUI, i1 koHCTHUTYIIHHMN
MOTEHI[iaJ Y HAalllOHAJIbHOMY 3aKOHOJABCTBI HE CJIiJ] 1IeHTU(IKYBATH JIUIIIE Y
KOHTEKCTI BHECKY, SKHM BOHAa MOXKE 3pOOMTH JAJsl MiABHUIIEHHS PIBHA



3axHUCTy MEBHOTO MpaBa. ADKe Il BHECOK YacTO MOPOKYE KOHQIIKTU
(abo, kpame, METaKOH(MIIIKTH), OCKUTBKHM BHIMUH 3aXHCT IIE€BHOTO
IHAMBITYaNnbHOTO MpaBa 4YacTO OOMEXKYE CYCHIUIbHHMH iHTEepec, SKUH MOKe
OyTH HaBiTb MPSIMO HE MOB’S3aHUM 13 JAHUM TIPABOM.

B nHamioHanbHIA MoOJenl KOHCTUTYLIWHOro mpaBa npaktuka C€CIII
MO’K€ BBOKATHCS JUKEPEIOM ITPpaBa, IOPHINYHA CHJIA SIKOTO OOYMOBITIOETHCS
crarycom KoHBeHIIIT Ipo 3aXUCT MpaB JIIOJINHU 1 OCHOBOTIOJIOXHUX CBOOO, a
cyOcumiapHuii xapaktep — oQimiifiHUM TiymadeHHsAM ii 3micTy. [IpakTuka
€CIUI moxe BuKOpucTOBYBaTHCS Tpu TirymMadeHHI Koucturymii Ykpainu
3TiHO 3 JOKTPUHOIO IPYKHBOTO CTaBJICHHS A0 MKHApOIHOTO mpaBa. OgHaK
iCHYI0Th cepu CyCHITBHHX BiTHOCHH, He oxoruieHi KoHnBeHuieto abo momo
pEeTYNIOBaHHS SIKUX Yy JepXKaB ICHye IOUpOKa IHUCKpelis (eBTaHasis,
CycIiJpHa Mopallb, abopTu, BHOOpUi cuctemu Ta iH.). TakoX ICHYIOTBH
PU3UKH CYTTEBHX KOH(QIIKTIB MDK KOHCTHTYLIHHHM PperyiOBaHHIM
(ocobmuBO 10O 3aXMCTy MyONIYHMX IHTEpECiB) Ta MpaB, TapaHTOBAaHUX
Kousentiero (Hanpuknaf, sik y [lompimni momo cymosoi pegopmu y 2021 porri
abo y JluTBi moOA0 3a00poHM OalOTyBaTHUCS Ha BHOOpaxX KOJHITHBOMY
IIpe3unenty Pomannacy Ilakcacy y 2004 ta 2011 pokax), BUpIIICHHS SKUX
poOUTH TepCreKTUBHUM Aociikeras wmicus npaktuku €CIUL y pisHEX
MOJIEJISIX KOHCTUTYIIIHHOTO TpaBa (aMepuKaHChKIN, HIMEIbKIN, (hpaHITy3bKii
Ta iH.).

AmnicimoB K. T'.,

HauionanbHuii lopuanyHnii yHiBepcuTeT
imeni SIpociiaBa Mynporo,

acnipaHT kadeapu HuBiIbHOrO Npasa Ne 2

3ACTOCYBAHHS NTPUHLUAITY
CONTRA PROFERENTEM IIPU TNIYMAYEHHI YMOB
OBI'OPTKOBHUX JIIIIEH3IMHUX JOIOBOPIB

1. Ha ceorogni nuBiIkHOMY TpaBy OuTbIIOCTI KpaiH wieHiB €C, a
TaKoX 0araTbOX IHIIMX PO3BUHYTHX Aepka, Hampuknaa, CLUIA, Kanamm,
Benukoi bpuranii tomo no0pe BimomMuii NpUHUMI TIyMadeHHs JIOTOBOPiB
contra proferentem. 3 2018 poky BiH BHKOPHUCTOBYETbCS Yy IPAKTHUII
YKpaiHCBKUX CYJIB BHINUX I1HCTaHIiN, 30KkpeMa, KacamiiHOro HUBLIBHOTO
cyny y ckiani Bepxosnoro Cyay ta KacauiiHOro rocnofapcbKoro cyay y
ckiaai Bepxosnoro Cyny. BomHouac B ykpalHCBKOMY 3aKOHOJIABCTBI
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TaKkuil MPUHLUI BCe Il HE 3aKpiIUICHWH, a OTXKe MiJCTaBU Ta MEXi HOro
3aCTOCYBaHHS TpW TIAyMadeHHI OTOBOPIB y BITYM3HSAHIA IHMBUTICTHII
0a3yloTbCSI B OCHOBHOMY Ha 3arajlbHUX MpPUHIMIIAX LWBIIBHOTO TMpaBa Ta
IOPUINYHIN JOKTpHHI.

2. 3aramom mpaBuiio contra proferentem moissirae B TOMY, 10 YMOBH
JOrOBOPY MAlOTh TIYMAuUTHCS IPOTH Ti€l CTOPOHH, sIKa IX 3aIpOIOHYBasa
abo Hammcana. BBakaemo, mo 0coOMMBOI yBarw AOCHIKYBaHWN TPUHITHIL
3aCIyroBy€ y KOHTEKCTI TJIyMadeHHS YMOB OOTOPTKOBUX JIIEH3IHHUX
JIOTOBOPIB. AJDKe TPH 1X yKJIaJeHHI BUKOPHUCTOBYETHCS IUBLIHHO-TIPAaBOBA
KOHCTPYKIIiSl JOTOBOPY TpPHEAHAHHSA. 3aBASKH IIbOMY 3HAYHOIO MIpOIO
CIPOIIYETHCS npoiiec PO3MOPSIKEHHS MaiHOBUMH npaBamMu
IHTENIeKTYaJIbHOI BJIACHOCTI Ha MacOBHUX PUHKaX 00’ €KTiB aBTOPCHKOTO MpaBa
i (a00) cymixkHuX mpaB. OHAK TIPH IOMY BUHUKA€E aCHMETPis 00’ €KTUBHO
00yMOBIIEHMX MOXIJIMBOCTEH KOHTpareHTiB, mpodeciiiHux, iHhopMamiiHux
Ta IHIIMX PEeCypPCiB CTOPIH BIAMOBITHOTO NOroBOpy. BomHouac Ha mpakTuili
HEPIJIKO 3YCTPIYarOThCS BUTIAIKY BKIFOUCHHS JIIIEH31apaMu 0 00TOPTKOBUX
TIEH31HHNX TOTOBOPIB HE3PO3YyMIUTUX YMOB. Bim3HaumMo, M0 MpUYAHAMEU
MOXYTh OYTH SIK BUKOPHUCTAaHHS HEJIOCKOHATMX TEXHIK pO3pOOKH JOTOBOPIB,
TaKk 1 BBEIEHHS HE3pO3YMiJOi YMOBH 3 TEBHHUM HamipoMm. 3 ONNIAIy Ha
BUKIAZICHEe, HEOOXITHMM € TIPOBEACHHS KOMIIAPATHBHOTO  aHAJi3y
PEJIEBAaHTHOTO 1HO3EMHOTO 3aKOHOJIABCTBA Ta CYyJIOBOI MPAaKTUKU 3 METOIO
CTBOPEHHS TEOPETHKO- TPHUKIAAHOTO MIIPYHTS s TOAAIBIIOTO
3aCTOCYBaHHSl NPUHLMITY TIyMadeHHs contra proferentem y BITUM3HSHIN
LUBLIICTHULL.

3. Y UuBIIBHOMY 3aKOHOJABCTBI HU3KM KpaiH-wieHiB €C
BiTOOpaKeHUI IMMPOKHUHA MiIXi IO JOCHIHKYBaHOI MaKCUMH TITyMadeHHS
moroBopiB. Tak, BimmosimHo g0 crarti 915 LuBinsHOTO KONMEKcy ABCTpii
HE3pOo3yMija yMOBa y MPaBOYMHAX MA€ TIIyMAuWTHCS MPOTH OcoOu, sKa il
Bxwmina. Y crarri 1288 L{usinpHOTO KoAekcy Icmanii Takox mependadeHo, mo
TIIyMaueHHs HEe3pO3yMUIMX YMOB JIOTOBOPY HE HMOBHMHHO 3A1HCHIOBATHCS Ha
KOPHUCTh CTOPOHH, sIKa CHPUYMHIIIA BUHUKHEHHS Takux yMoB. [1ogiOHIM ke
YUHOM TaKUil MPUHIOWI TIyMadeHHS 3aKpIUICHHH Yy MAEIKuX KpaiHax
MOCTPaATHCHKOTO MpocTopy. Hampukan, 3riqHo 3 yactuHowo 4 crarti 6.193
HusinsHoro Koxekcy JINTBK npu BUHMKHEHHI CyMHiBIB YMOBa JOTOBOPY Mae
TIAYMa4MThCS Ha KOPHUCTh OCOOHM, siKa B3suia Ha ceOe 3000B’s3aHHS, 1 MPOTH
ocobu, sxa Horo copmymroBaa.

4, BoaHoyac icHye BY3bKHH HiAXif [0 MPUHIHUITY contra
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proferentem, sikuii monArae B TOMy, 10 BiH 3aCTOCOBY€ETHCS IS TIyMaueHHS
JUIIe JeSKUX [WBITBHO-TIPaBOBUX JOTOBOpIB. 30kpema, y crarrti 1370
HueinbHoro koxekcy Iramii BCTaHOBIEHO, IO YMOBH  JIOTOBODIB
NpUeIHAHHA, 9KI TiATOTOBJIEHI OAHIEIO 31 CTOPiH, MPU BUHUKHEHHI CYMHIBIB
moao iX 3MICTy, MAalOTh TIYyMauuTHCS Ha KOPUCTh IHIIOI CTOPOHHU.
BigmoBigHo o monoxenp uactuHM 2 maparpady 305¢ Himernpkoro
OUBIIFHOTO KOAEKCY OyAb-fIKi CYMHIBH IIOJO TIyMaueHHsS CTaHAAPTHHUX
IUTOBMX YMOB BHPIIIYIOTBCS TPOTH CTOPOHHM, SIKAa iX Hajgama. A OTKe
HEMOXXJIMBUM € 3acTOCyBaHHS TJyMadeHHs contra proferentem miono
IHAMBIOyalnbHO Y3TO/KEHHX YMOB JOTOBOpiB. Bapro 3a3Haumrth, mo Yy
HIMEIBKINA CY/IOBil NMPaKTHIN [eld MPUHIUI aKTUBHO BUKOPUCTOBYBABCS IIIC
0 WOro 3aKOHOJABYOTrO 3akpituieHHs y 1977 poumi. Amke cyau
0OI'PyHTYBaJI MOKJIMBICTh MIOCUJIATUCS] HA MAKCUMY NIPUBATHOI'O PUMCHKOTO
mpaBa Ha OCHOBI BUMOTH JOOPOCOBICHOCTI, Ha SKiii OyIyeThCs HiMEIbKa
[IUBLIICTHKA.

5. V¥ crarti 1162 [HusinsHoro koxekcy ®paniii 10 2016 poky 0Oyio
BiMOOpa)KEHO TIMPOKWH MiOXix 1O 3aCTOCYBaHHS TPUHIMITY contra
proferentem. Tak, y pa3i CyMHiBY JOTOBip MaB TIyMauUTHCS IPOTH TOTO, XTO
foro mepenbadnB, i HA KOPUCTH TOTO, XTO B35B Ha ceOe 3000B’s3aHHs. AJe
BHacmmok pedopmu nporoBipHoro mpaBa 2016 poky mochimKyBaHUI
npuHIMI O0yio nepereceHo a0 crarti 1190 HusineHoro koaekcy @paniii, a
chepy Horo 3acTocyBaHHs OyJO OOMEKEHO IOTOBOpPAMH IMPHETHAHHS Ta
CHOXHMBYMMH JoroBopamu. Ilpm 1bOMy Ha CBOTOAHI YCTalI€HUM Y
(hpaHILy3bKiil CYIOBIM TPaKTHUIl € MiaXiJ 10 TIyMadeHHs contra proferentem
K JI0 CyOcHiapHOTO Ta aKyIbTaTHBHOTO MPaBUIIA.

6. Xowa mnpumHOMN contra proferentem 1 He 3akpilUleHUH Yy
HOPMAaTUBHO-TIPABOBUX aKTaX CKaHIMHABCHKUX KpaiH, aje 1o0pe BimomMuil y
IOpUINYHIN  AOKTpUHI Ta cynoBid mnpaktuni [anii ta IlBemii sk
koncipistreglen. 3geGinbimioro #oro 3acTOCOBYIOTH Ul TIyMadeHHS
HEOJHO3HAYHUX 1 OOTSHKIMBUX YMOB NPOTH CTOPOHM JOTOBOPY, SIKA Taki
YMOBU  3alpolioHyBajia. BojmHowyac  y3rOJUKEHHS  YMOB  JIOTOBOPY
KOHTPAareHTaM# YHEMOIIUBITIOE BUKOPUCTAHHS [[LOTO MPUHITUITY.

7. Y ropunnunid npaktuni CIIA npunoun contra proferentem
BUKOPUCTOBYIOTh JUISI TIIyMadeHHS HE3PO3YMUIMX yMOB JIOTOBOPIB y THX
BUTIAJIKaX, KOJM iHIII TpaBWja TIYMAayeHHs HE Jald 3MOTH JOCSTHYTH
HaJIOKHOTO pe3ynbTary. Tak, 3rigHo 3 maparpagom 206 [pyroro
OHOBJICHOTO BHKJIJy JOTOBIpHOTO IpaBa NpH 3IiHCHEHHI BHOOPY cepen
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TIyMaueHb yMOB II€peBara Mae BifgaBaTHUCS TOMY TJIyMadeHHIO, SKE i€
IPOTH CTOPOHH, siKa OyIb-SIKMM YMHOM iX opmyiroe. BogHouac 1ie mpaBuio
TIyMaueHHs 3aKpilUIeHO Ha piBHI 3aKOHOJABCTBA JICSKMX IITATIB,
Hanpukiaa, y crarti 1654 [usineHoro konekcy Kamidopii.

8. Y  BenukoOpuTanii JOCHIIPKyBaHWH NPUHLUUIN  3a3BHYAM
3aCTOCOBYETHCSL [UIA TIYMAau€HHsS AOTOBIPHHMX YMOB, KOJH CTOpPOHA, SKa
HOCHJIAEThCSl Ha HEOOXIIHICTh TIiyMaueHHs1 contra proferentem, mosene, 1o
BU3HAUeHa yMOBa Oylia (pakTUYHO HaB’si3aHa B OAHOCTOPOHHBOMY TMOPSIKY.
Cymu Anrmii Ta Yenscy y CBOiHM MPaKTHIN HA CHOTOAHI BUXOASTH 3 TOTO, IO
TIyMadeHHs contra proferentem HaiOLIBII IPHUCTOCOBAHE TS 3aCTOCYBAHHS
y BHIIQJKY TIyMadeHHsI HE3pO3yMiJINX YMOB JOTOBODPIB MPHEAHAHHS. Y TOH
caMHMid 4Yac, y pasi iHAMBIAYaJIbHOTO Y3TO/DKEHHS YMOB JIOTOBOpY abo y
BUIAJKy YKJIAICHHS IIOTOBOPY Yy 3B’SI3Ky 13 3IIHCHEHHSIM CTOPOHAMH 3
PIBHUMH TIEpPETOBOPHUMH MO>KJIMBOCTSMHU MIANPHEMHULBKO AisIIBHOCTI
MOJJIMBICTh 3aCTOCYBaHHS TPUHIMIY contra proferentem abo 3HAYHOIO
MIpO0 0OMEXKYETHCS, a00 BUAAETHCS HETIPUITYCTHMIIM.

9. BBaxaeMo 3a HeoOXiJHE TaKOXK 3BEPHYTH YBary Ha €BPOIEHCHKI
JOKTPHHANBHI HapoOku: [IpHHINTIHN €BPONEHCHKOr0 KOHTPAKTHOTO MpaBa Ta
Draft Common Frame of Reference. BinnosinHo no nonoxens crarti 5:103
[IpuHIMIIB €BPONENCHKOrO KOHTPAKTHOI'O IpaBa IEpeBara TIyMadeHHIO
contra proferentem wmae HajgaBaTuCs TPU BHUHUKHEHHI CYMHIBIB IMIOJIO
3HAa4YEeHHS yMOB JOTOBOPY, sIKi He Oynu oOroBopeHi iHamBigyanbHO. Ls
MakcuMa jaemio mupire cgopmynsoBana y crarti I1.- 8:103 DCFR. MdiiicHo,
0 Yy BHIAAKy HAABHOCTI CYMHIBIB III0J0 3HAYCHHs I1HAMBIAyaJIbHO
HEY3rOJ/DKEHOI YMOBH, IepeBara HaJaeThCsl TIYMadeHHIO YMOBH TIPOTH
CTOpPOHM, SIKa ii 3ampornoHyBaja. Ayie y TOH >X€ yac I[pH BHUHHKHEHHI
CYMHIBIB II0JI0 3HA4YEHHs OyAb-iKOI 1HIIOI YMOBH, SKIIO BOHA BCTAHOBJIEHA
miJ] JOMIHYIOYMM BIUIMBOM OJHIE] CTOPOHM, IIepeBara HaJaeThCsa 11
TIIyMaueHHIO POTH ILi€i CTOPOHHU.

10. Taxum YHHOM, MOXEMO 3pOOHWTH BHCHOBOK, IO y TIEPEBAXKHIN
OUTBIIOCTI IOPUCAMKIIINA 3aCTOCYBaHHS NPUHIMIY contra proferentem st
TIIyMaueHHsS HE3pPO3yMIJIMX YMOB OOTOPTKOBUX JIIIEH3IWHWX JIOTOBOPIB €
e(eKTUBHUM Ta HAJIEKHUM CIIOCOOOM BCTAHOBJIEHHA 3MICTYy TakUX YMOB.
Binpmr Toro, mocTtynoBe ycTaleHHA MOMIOHOI MNpakTHKH B YKpaiHi
CIIOHYKAaTUMe JIilleH31apiB OyTH OUIBIN YiTKUMHU y (OPMYIIOBaHHI YMOB Ta
JieTarizanii 3000B’s13aHb. BojHOYAC TpH MOAANBIIOMY AOCHTIKEHHI IIBOTO
OPUHIMITYy Ta 3aKpilUleHHI HOro y BiTYM3HAHOMY LHMBUIBHOMY



3aKOHOJABCTBI Mae OyTH B3fATa OO yBarW 3arajbHOCBITOBA TEHICHIIS OO
oOMeXeHHS HaJAMIpHOTO BTpy4YaHHS B cdepy aBTOHOMII BOJi CTOpIH
JOTOBOPY 3 METOI0 HEAOMYLICHHS TEpPEeTBOPEHHS TaKOi MaKCHUMHU
TIAYMa4CHHS y IHCTPYMEHT MTPABOBOTO MATCPHAIIIZMY.

HaykoBuii kepiBHMK: [1.10.H., mpodecop kadeapu UHBIILHOTO
npaBa Ne 2 HanionanbHOro 1opuau4Horo yHipepcurery imeni SIpociaBa
Mynaporo Apouskuii B. JI.

®ininenko B.P.,

Hanionanbuuii lopuanynuii yniBepcurer
imeni SIpociaBa Mynaporo,

acmipanTka kadgeapu KpuMiHAJILHOTO PaBa

oA0 MPOBJEMHU MPU3HAYEHHS IOKAPAHHS

3A 3JIOYHH, IEPEJIBAYEHUI ct. 166 KK YKPATHU

1. 23 gepBHs 2022 p. Ykpaini odimiifHO HaZaHO CTATyC KaHAHMIATA
Ha BcTyn y €Bponeicekuii Corw3. Y TOH Xe 4yac, L€ 3yMOBIIOE
HEOOXiZHICTh TPOBEJACHHS HU3KA pedopM Ta BHUKOHAHHS KOHKPETHO
BM3HAYEHMX BHMOT, 1[0 BKJIIOYAE 1 HEOOXIAHICTh ajarnTaiii 3aKOHOJaBCTBa
VYkpainu g0 3akoHonmaBctBa €C. BopgHouac, 3 €BpONEHCHKUMU
NPUHIMIIAME T4 CTaHAapTaMH Ma€ Y3rO/PKYyBaTUCh 1 KpUMiHAIbHE
3aKOHOJABCTBO. 30KpeMa, MPU3HAYCHHS MOKAPaHHS, 1[0 PErJaMeHTYEThCS
Pozminom XI 3aransnoi wactuau KK Vkpainm, mae rpyHTyBatuch Ha
NEBHUX TMPHUHLHUIAX, Cepel SKHUX: 3aKOHHOCTI, OOIPYHTOBAaHOCTI,
IHIUBIAyai3amii, CrpaBeUIMBOCTI TOKapaHHs. 3a3HAUYCHUM MPUHIUIIAM
Ma€ BIANOBIJaTH NpU3HAUEHE TOKapaHHA 3a OyIb-IKE BYHHEHE
KpUMiHAIIbHE MPaBOMOPYIICHHS, Y TOMY 4ucii, nepenbadene cr. 166 KK
VYkpaiuu. Lili npo0iemi HEOOX1AHO NPUIIINTH OCOOIMBY YBary.

2. 3a pe3ynbTaTaMu BUBYEHHS 673 BHPOKIB, BAHECEHHX 3a CT. 166
KK Vkpainu y mepiog 2010-2022 pp., BctaHoBieHO, mo 724 ocid Oymno
3acy/pKeHo 3a Iiero crarrero. Tak, 135 (18,65 %) ocobam Oyiio
MpHU3HAUYeHO 0OMeEKeHHs BoJi, a 573 (79,14 %) — no30asneHHs Boiii. Kpim
BOro, SIK OUTBII M’siKe TOKapaHHs, HDK MependadeHo 3aKOHOM, CYI
npusnavas mrpad — 8 (1,11 %) ocodbam, rpomanceki podotu — 5 (0,68 %),
apemt — 2 (0,28 %). Ille mo 1 (0,14 %) ocobu Oymo 3acTOCOBAHO
NPUMYCOBI 3aX0/M MEAMYHOTO XapaKTepy y BUAI HaZaHHS aMOyJIaTOpHOI
NICUX1aTPUYHOI IOTIOMOTH B IPUMYCOBOMY IMOPSIAKY.
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3. Buknasneni Buiie naHi CBi4aTh Mpo Te, 110 NMO30aBICHHS BOJI €
HaMMOIIMPEHIIUM BHIOM IIOKapaHHs], K€ NPU3HAYA€ThCSA 33 BUMHEHHS
HOro 3704MHY. BoHOYAC, € BUNaku BUXOAY 3a Mexi caHkilii cT. 166 KK
VYkpainu, a came npusHadeHHs WTpady, TPOMaICHKUX PoOIT abo apemTy
K OLTBII M’ AKHX BHUAIB MokapanHs. Lle o3Hawae, mo mepemdadeHi y mii
CTaTTi MOKapaHHA y BUAI oOMexkeHHS abo mo30aBiIeHHA BOJNi, Ha TyMKY
Cyloy, IHKONIM HE BIANMOBINAIOTH XapaKkTepy Ta CTYNEHIO CyCHiUIbHOI
HeOe3MevyHoCTi BYMHEHOTO, MPHUHIUITY IHAMBiAyami3alii TMOKapaHHS Ta
fioro meti. lle m03BOJNSE PO3MIIAHYTH THTAaHHS IOJA0 OOIPYHTOBAaHOCTI
NpU3HAUYeHHs OiNbII M’SKOTO MOKapaHHA, HiX mependaueHo cr. 166 KK
Ykpainu.

4. Ha mpaktumi sk OUTbIl M’SKe MOKAapaHHS 32 BUMHEHHS LIHOTO
37I0YMHY Haivactime mnpus3Hadaetbes wmrpad (8 (1,11 %)). Cuig
noroautuchk 3 €. C. YcoBoro, sKka BBaKae, U0 NPU3HAYEHHS BUHHOMY Y
pOMY 3JI0uMHI mTpady abo BUIPABHUX POOIT MOXKE HEraTUBHO
BimoOpa3suTHCh Ha iHTepecax IHiTedl Ta H00podOyTi cim’i. 3a3HaumMo, ImIO
mpoekt KK VYkpainu omHuMm i3 BHAIB NOKapaHb 32 BUYMHEHHS 3JIOYUHY
nependayae mrpad (m. 1 9. 1 cr. 3.2.1), a npoCcTyNKy — rpOILIOBE CTSATHEHHS
(m. 1 9. 3 cr. 3.2.1). OpnHak, TpuU3HA4YeHHS IUX BHUIIB IOKapaHb
VHEMOXUJIMBIIIOETBCS, y  pa3i  3acy/DKeHHS: 32  KpUMiHAIbHI
MPaBOIMOPYIICHHS, TIOB’sI3aHi 3 JOMAaIIHIM HaCHIILCTBOM, a00 0co0H, 1110 HEe
Mae MailHa YM JIOXOJY, AOCTAaTHIX JUIg X CIUIaTH, SIKIIO CTATHEHHS
MIOCTaBUTh TaKy 0co0y y CTaH KpalHbol HY>KAW, Ta 3a BiACYTHOCTI
MOYKJIMBOCTI 1X CIUIATH B MOPSAKY PO3CTPOUCHHS a00 BijicTpoueHHs (4.4. 3,
7 cr. 3.2.2, wu. 3, 7 c1. 3.2.6. mpoekry KK Vkpainu). [Ipu BcraHOBJICHH]
MOKAapaHHs 3a BUNHEHHS LIOTO KPUMiHAJIBLHOTO MPABOMOPYIIEHHS, y Oyib-
SKOMY pa3i, HEOOXiHO BpaxOBYBaTH IHTEPECH IOTEPIIOI JUTUHH YU
oOMexeHo aie3natHoi (Hemie3nmaTHOi) ocobu. Tak, mporec 3aiHCHEHHS
JIOTJISIy, caM 1o co0i, BKJIFOYAE IMEBHI MarepiaiibHi BUTpaTu. o TOTO XK,
YTPUMaHHS € OJHUM 13 TuUX OOOB’S3KiB, HEBHUKOHAHHA SIKOTO MOXE
CBIIUUTH TIPO CYCHUIBHO HeOe3nedHe JisSHHA CKIagy KpPUMiHAJIBLHOTO
npaBornopyieHHs, nependauenoro cr. 166 KK VYkpaiaun. Kpim mworo,
CIIPUYMHEHI 1M 3J0YMHOM 3aHEA0AHICTh TUTHHH a00 HEBIAMOBIIHICTH
PO3BUTKY ii XpOHOJIOTIYHOMY BiKYy, € PUYMHOIO JOJATKOBUX BHUTpPAT ISt
KOpEKIIii 11X cTaHiB (BiIBIAYBaHHS IMO3AMIKIIBHUX 3aHATh, PEIETHUTOPIB,
3BEpHEHHS [0 CIELiaJliCTiB TOIIO). BumnpasiieHHsS yMOB, 10 CIPUYUHHIIO
0e3MpUTYJIBHICTD NOTEPIUINX, TEX MOTPEOY€ IPOIIOBHUX BKJIAAEHB (OpeHIa
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YM KYIIBJIsI 1HIIOTO MICIS IPOKUBAHHS, PEMOHT XHTIA 1 T. 1H.). 3a3BU4ai,
0co0M, M0 BYMHAIOTH II€H 3JI0YMH HE MaloTh IMOCTIHHOTO 3apobiTKy, €
0e3po0iTHIMH, MaTepsSIMHU-OANHAYKAMH, L0 MPOXKHUBAIOTH Ta YTPUMYIOTh
IiTell Ha AepikaBHI BHIUIATH TOWIO. Y TakOMy pasi, NpU3HAYEHHA iM
MoKapaHHs, SKe Iepembadae TpomoBe crarHeHHsA (mrTpad) abdo
BiJIpaxyBaHHA y JIOXiJ AepP>KaBH CyMH 3apo0iTKy (BUTIpaBHI pOOOTH) TIIbKH
YCKJIQAHUTh iX MaTepialbHUi CTaH Ta YHEMOJIWBUTH BiTHOBJICHHS
TapMOHIHHOTO PO3BUTKY AMTHHM ab0 MpOIeC HOPMAIBLHOTO 1CHYBaHHS
oOMexeHo mie3aTHOI (Hemie3gaTtHoi) ocobu. Takum YMHOM, 3aCyKEHHS
oci6 mo cmatu mwrpady abo BUNPABHUX POOIT BUAAETHCA HeeEKTHUBHUM
JUTSL TOCSITHEHHST METH TTOKapaHHS.

5. 3acayroBye Ha yBary mpomnosuilis €. C. YcoBoi nependoaunta y
caukmii cr. 166 KK Vkpainu mokapaHHsS y BHII TPOMAaJChKUX pOOIT Ta
apemty. [lpy BHKOHAaHHI CYCHUTBPHO KOPUCHHMX pOOIT 3acymKeHHH
JUCHUIUTIHYEThCS, @ TAaKoX HE BTpayae MOKIMBICTh MpaIlOBaTH Ta
OTpUMYBAaTH 3apo0iTHY iaty. ToOTo MoXke yTpUMyBaTH Ta 3a0e3nedyBaTh
HEOOXiMTHUMU MOTpedaMu ISl KATTEMISIIBHOCTI TUTHHY a00 Hemie3laTHY
(oOMexxeHO  mie3gaTHy) ocoOy. BinOyBaroum TiokapaHHs Yy BUji
TPOMAJICEKUX po0iT, 0co0a Mae MOXIIHMBICTh IMIKITyBaTHCS, CILIKYBaTHUCS,
YIOCKOHAIIIOBATH MPOLEC BUXOBAHHS AUTHHHU Ta 11 HaBYaHHS Towwo. OnHAK,
3aCy/DKEHUM JI0 apeluTy Takoi MOMIJIMBOCTI, (aKTHYHO, MO30YBAETHCS.
Hanpuknazn, sKmo y JIWTHHA BCTaHOBJICHO 3aHeA0aHICTh, Lel craH
NOTPiOHO MakKCHMaJbHO LIBHIKO KoperyBaTH. KirouoBy posib y umpomy
Biflirpae  crnpusiTiuBe ciMmeliHe  ceperoBuine  (0aTbkd,  OMIKYyHH,
MIKITYBAUIGHUKU TUTHHU Toulo). [Ipy BU3HAHHI 0COOM BUHHOIO Y BUMHEHHI
LOTO 3JIOYHHY, 11 Tpeba He 130JIF0OBATH BiJl MOTEPIIIO] IUTHHH, a, HABIIaKH,
Ha/JaTH MOXIIUBICTb HAJaroJUTH BiTHOCMHM 3 HEK Ta BUIIPABUTHCE.
OOrpyHTOBaHOI AJIbTEPHATUBOI €, TepeadadeHe caHkiieo cr. 166 KK
VYkpainu, OOMEXeHHS BOJ, L0 XapaKTEPU3YEThCS 3HAYHO MEHIIUM
CTYTIEHEM 130JIAIii BiJl CYCIIILCTBA, y TMOPIBHSIHHI 3 apemToM. Tak, 3a
NEBHUX YMOB IICHs BigOyTTS INECTH MICAIIB CTPOKY IOKapaHHS,
3aCyKEHUN MOXKE TPOXKMBATH Pa3oM 3 CIM’€I0 32 MEKaMH BHUIIPABHOTO
neHtpy (4. 7 cr. 59 KBK Vkpainn). Kpim 1mporo, cycmiapHO KOpHCHa
npars, 10 SKOi 3aIydaroThes 3acyIkKeHi, € omiadyBaHoto (4. 1 cr. 60 KBK
VYkpainn), 1o Jacth 3MOTY YTPUMYBATH MOTEPITLIOTO.

6. BuknazeHe m03BOJISiE CTBEPAXKYBAaTH, IO NPU3HAUCHHS TaKHUX
BUJIB NOKapaHb SK ITpad, BuUIpaBHI poOOTH Ta apemT 3a BUYMHEHHS
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3nounHy, nependadenoro cr. 166 KK VYkpainu, € HeeeKTHBHUM s
JIOCSITHEHHSI METH TIoKapaHHs. HatomicTs, 0OTpyHTOBAaHOO MPOIO3UIIEO €
BCTaHOBNIEHHs y caHkmii cr. 166 KK VYkpainum rpomaachkux podiT gk
aNbTEPHATUBHOTO BUY OCHOBHOT'O MIOKapaHHs.

HaykoBuii kepiBHUK: K.I0.H., [IOLEHT, 3aCTYNHHUK [eKaHa
(akyabTery I0cTHIil, J0UHEeHT Kadeapu KPUMIHAJIBLHOrO mpaBa
HamionansHoro opuan4yHoro yHipepcurtety iMeni fIpociaBa Myaporo
3aiines O. B.

ITanuyenko A. 1.,

PaakoBcbkmii M. 1.,

HauionansHuii lopuanyHnii yHiBepcuTeT
imeni SIpociiaBa Mynporo,

IHCTHTYT MATOTOBKY IOPUAUYHUX KAIPiB
s Cony:k0u Oe3nexu YKpainu,

2 Kypc, 3 rpyna

J0O IIUTAHHSA BIAIIOBIAAJIBHOCTI 3A KOJIABOPALIIOHI3M

OnHuM 3 HalBaXUuX MUTaHb, L0 IIOCTAJIO MEPE] AEPXKaBOIO, SKa
nepedyBae B yMOBaX BOEHHOTO CTaHy, Ile MHUTAaHHS MPO KoJabopamioo 3
JIEpKaBOIO-arpecopoM, € CHpUSHHS y 3IIHCHEHHI arpecwBHUX i,
posropTanHi 30poHHOr0 KOH(IIKTY MpoTH YKpaiHuW, CIiBIIpals YacTHHU
HAaCEJIeHHS, HaXalb, B TOMY YHCII, €JiT, 3 OKYNaHTaMH, MiITPUMKa
30poitHuX (hOpMyBaHb Ta OKYMAIiHHUX aAMiHICTpAIIii.

CphOrojiHi TMOHSTTA «KOJA0OPAIliOHI3M», O3HAKU Ta BHUIH, MEXI
IOPUINYHOI  BiJIMOBiNANBHOCTI KonabopaHTIiB HaOyBalOTh  0COOIMBOL
3HA4YyIIOCTI B YKpaiHi, BpaXxOBYIOUM TPHUBAIOYY AOCI OKYyMalil0 YaCTHHU
HaIlIMX CYBEPEHHUX TEPUTOPIH, 110 BimOysacs 3 MOYaTKOM POCIHCHKOI
arpecii, MoeIHaHOi 3 BUKOPUCTAHHSIM TiOPUIHUX METO/IB BEICHHS BIiHH.

BBectu B 3akoHOIaBYE IMOJIe BiNOBIANBHICT OYyJIM HaMaraHHs IIe
3 2017 poky, 3 IUTKOM TPaBWIBHUM OOIPYHTYBaHHSM, m0 arpecis P®D
MpoTH YKpaiHu, TpuBaroda 3 motoro 2014 poky, mpusBena 10 YHUCIEHHUX
JIFOICBKUX JKEPTB, OKYMAIil 3HaYHOI YaCTHHU TepUTOPii YKpaiHH, BETUKUX
€KOHOMIYHHMX BTpaT, B pe3yJbTaTi 4oro HaOyJO NOLIMPEHHS SBUILE
Kos1abopaifioHiamy, 00 came K0JabOpaHTH YacTo BiirpaBaiv BU3HAYAIbHY
pOJb y CHpPUSHHI 3aXOIUIEHHIO YKPaiHCHKMX TEPUTOPi Ta d0moMosi
arpecopy. HaBeneMo BU3HaueHHs 3 IbOTO NPoeKTy 3akoHy Ykpainu «IIpo
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3aXHMCT YKpaiHCHKOT AeP’KaBHOCTI BiJ MPOSBIB KOabopalioHi3My» MOHSTTS
KOTaOOpaHT, Wi SKUM pO3yMi€Tbcs o0coba, sKa CIIBIpaIfoBala YH
CHIBMpAIIO€ 3 BOPOTOM IIPH 3AIHCHEHHI HUM arpecuBHUX Iil, po3ropTaHHi
30pOHOr0 KOHQIIIKTY NpOTH YKpaiHu; CIpHsia YK COpUsie y 3MiHCHEHH]
Takoi arpecii abo po3ropTaHHI KOH(]IIKTY; HajaBajia ab0 Hagae BOPOTY
JIOTIOMOTY TiJ] Yac TIATOTOBKM Ta TPOBEAEHHS TaKoi arpecii, mpu
pO3ropTaHHi 30pOMHOTO KOHDITIKTY.

KonaboparioHi3M > po3risgaeTscs K CIHiBPOOITHULTBO 3 BOPOTOM,
CIpHUAHHSA Y 3MAIMCHEHHI arpecMBHUX [ild, pO3TOpTaHHI 30pOWHOTO
KOH(QIIKTY mNpoTH VYKpaiHW, HaJaHHS BOPOTY JOMOMOTH TMiJ 4ac
MiATOTOBKH Ta MPOBEIECHHS arpecii.

Y mupokoMy po3yMiHHI — II¢ CIIBIpallsd HaceJeHHS abo rpoMajsH
JIep>KaBd 3 BOPOTOM B IHTepecax Bopora-zarapOHMKa Ha IIKOAY camiit
JiepaBi yu i COIO3HHUKIB 1 y4acTh Yy MepeciiyBaHHI MaTpiOTiB KpaiHH,
T'POMAISTHUHOM SIKOi € KOJIAOOpaHT.

[Momyk croco6iB HalOUTBII e()eKTUBHOTO BUPILIEHHS TAKOTO SBUIIIA
OesnepepBHO TiepeOyBae y (GOKyci yBarm NpPEACTaBHUKIB YKPaiHCHKOI
BIaau (K 3aKOHONABYOi, Tak 1 BHKOHaBYoi). BogHowac y mporeci
(dbopMyBaHHsS JCpXKABHOI TIOJITUKW JIOTENEP HE BIAEThCA BiTHAWTH
ONTHMAbHY MOJEIH MPABOBOTO pearyBaHHS Ha 0OCi0, SKi CHIBIPAIIOIOTH 3
OKYIIaHTOM. 30KpeMa, KpUMiHaJIbHO-TIPABOBUI CTaTyC OKPEMHUX KaTeropiit
UX OCI0 3aJIMIIAETHCA PO3MUTHUM, IO CTAHOBUTH CEPHO3HI PU3BMKH Ta
3arpo3u 3 OrIsIgy Ha noTpedy B aAeKBaTHOMY BH3HAUEHHI 3JIOYMHHOCTI Ta
KapaHOCTI IXHBOI MOBEAIHKH. 3aKOHONPOEKTH, IO OyJIM 3apeecTpoBaHi y
BepxoBHiii Pagi Ykpainu Ta cnpsMoBaHI Ha BUPILICHHS JOCHIKYyBaHOI
npo0JeMH, Maly TIEBHY [IPaBOBY HEBU3HAYEHICTb.

Tak, aBTOpH HpoeKTy Bxke iHmoro 3akoHy Ykpainu «IIpo BHeceHHs
3MiH 70 JCSKMX 3aKOHOJABYMX aKTiB YKpaiHM IOJO BCTAHOBJICHHS
KpUMIHQJIBHOT ~ BIAMOBIAAIBHOCTI 3@  KoJAOOpalidHy  JiSUTBHICTBY
BIJ3HAYWIIM MIO0 LBOTO: «Psi I'pOMaisH YKpaiHM Ta IOPUOUYHHX OCi0
COPUSUIN YM TIPOJOBXKYIOTH cnpusith P® y 3ailficHeHHI arpecMBHHMX MiH,
posropranHi  30poHHOrO KOHQUIKTY TPOTH YKpaiHH, BKJIIOYAIOYU
HiATPUMKY 30poiHMX (QOpMyBaHb Ta OKYMAI[IMHUX aaMiHicTpariit
JepKaBU-arpecopa Ta iHII [ii, SKi KBaJi(iKyIOThCS SIK KOJIAOOPAIiOHI3M.
Binbiie Toro, Hapasi 0coOM, MPUYETHI 10 3MIHCHEHHS KOJIa0OopallioHi3My,
MPOJIOBXKYIOTh MPETEHIYyBaTH HA BUCOKI TIOCAaJIU B JIepKaBi, BIJIMBATH Ha
dopMyBaHHA JAEp)KaBHOI MOJITHKA YHM iH(GOPMALIAHOTO HPOCTOPY
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VYkpaiHu, 10 € HEMPUIYCTUMHUM B YMOBAax MpPOJOBKEHHsI 30poiiHoi arpecii
Ta BeICHHA OOHOBUX Aiii».

3a KpuminaneHuMm kojekcoM Ykpainu mig pgiro crarti 111-1
MiANaaaoTs TPOMaISHU YKpaiHu, siKi 3AiHCHIOBAIM HACTYIHI [ii: myOiuHe
3amepedeHHs 30poifHOi  arpecii, BCTAHOBIIEHHS Ta YyTBEP/KEHHS
TAMYacoBOi OKymamii YacTWHU TepUTOpii YKpaiHu; MyONiuHi 3aKINKH 10
OIATPUMKHA ~ pIlIeHb JiepKaBU-arpecopa, 30poiHMX QopMyBaHb Ta
OKYyManiiHoi aJMiHiCTpaIlii Aep>kaBU-arpecopa, J0 CIIBIpaIli 3 JepKaBoo-
arpecopom, 30poitHIME (hopMyBaHHIMH abo OKYTIAIiHHOTO
aJIMIHICTpAIli€l0 JepKaBH-arpecopa; NoOpoBiIbHE 0O0ilMaHHS mocany y
HE3aKOHHUX OpraHax BIAJH, CTBOPEHHMX Ha THUMYacoBO OKYIIOBaHiH
TEepPUTOpii, 30KpeMa B OKYMaIilHIi aaMiHicTpamii aep)kaBH-arpecopa;
Mpornarafja B 3aKjaiax OCBITH HE3aJIeKHO Bij THITB Ta (opM BIACHOCTI 3
METOI0 CIPHUSHHS BUMHEHHIO 30poitHOi arpecii mpotm VYkpaiHuy;
oprasizarisi Ta TPOBEACHHS 3aXOMIB IMOJITHYHOTO XapakTepy, BEIACHHS
iHopMaIifHOi MiATBPHOCTI B CIIBIpAIl 3 JIepiKaBoOIO-arpecopoM ado ii
OKYMAIIHHOI0 aaMiHICTpali€lo, CHOPSIMOBAHMX Ha MIATPUMKY JEpKaBH-
arpecopa Ta iH.

Tak, nanpuknan, 3 npudHATTAM cT. 111-1 KK VYkpainu, BuHHKIA
motpeda B BimMeXyBaHHI JAep)kaBHOI 3pamu y (opmi mepexomy Ha Oik
BOopora B mepio 30poiHOro KOHQUIKTY, B YMOBaX BOEHHOTO CTaHy, BiJ
KoJ1abopaliitHoT AisIbHOCTI y (GOpMi TOOPOBIBHOI ydyacTi rpoMajsTHUHA
YkpaiHH B HE3aKOHHMX 30pOMHMX UM BO€HI30BaHMX (OPMYBAHHSX,
CTBOPEHHMX Ha THMYAacOBO OKYIOBaHid TepUTOpii, Ta/abo B 30poHHHX
(dopMyBaHHAX Jep)KaBU-arpecopa YW HaJaHHS TaKUM (QOPMYyBaHHSIM
JOIIOMOTH y BeleHHI OoHoBux niii mpotu 30poitHnx Cun YkpaiHu Ta
IHIMX BIHCHKOBHX (DOpMyBaHb, YTBOPEHUX BIAMOBITHO JI0 3aKOHIB
VYkpaiau, go0poBonpuMX GOpMyBaHb, IO OynM  yTBOpeHi  abo
CaMOOPTaHI30BYBAJINCS JUIA 3aXHCTy HE3JIEKHOCTI, CYBEpEHITeTy Ta
TepuTopiaibHOI mimicHOcTi YKpaiHu. A mepexinq Ha Oik Bopora,
BU3HAYAETHCS B HAYIl KPUMIHAIBHOI'O TpaBa, SIK JOOPOBUILHHN KOHTAKT
rpoMajsiHHHA YKpaiHW 3 BIHCHKOBUM IPOTHBHUKOM YKpaiHH B Mepion
30poitHOr0 KOHQUIIKTY 3 HaMipOM CHpPUSTH HOMY B CIPHYMHEHHI IIKOIW
CYBEPCHITETOBI, TEpPHUTOpiaJbHIM  LUTICHOCTI Ta  HEJOTOPKAHHOCTI,
000pOHO3/IATHOCTI, Jep)KaBHilM, eKOHOMIUHIH 4H iH(opMmariiHil Oe3rmeni
VYkpainu uisxom BeleHHS 00HoBHMX il Ha Horo Oori a00 BYMHEHHS
1HIIKX Ji BOEHHOTO XapakTepy B HOro iHTepecax.
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Ha croromni, Kabiner MinicTpiB YKpaiHu NpOAOBXKYE aKTUBHO
IHIIIFOBaTH BHECEHHA 3MiH A0 YHMHHOIO 3aKOHOJABCTBA CTOCOBHO
KoJIabopaliiiHOT MisUTBHOCTI HA THMYACOBO OKYIIOBaHHUX TEPHUTOPIsX, BOHU
MEPEeBAXKHO  CTOCYIOTBCS ~ YTOUHEHHS, JUCIO3UIIA  psiny  cTareit
KpuminanpHOTO KOZEKCY YKpaiHW. 3MiHM € aKTyalbHUMH 1 3aXHIIAI0Th
HaIIUX TPOMAJISAH, SIKI IPUMYCOBO 3aTy4alOTHCS 10 MEBHOI TisSUTBHOCTI abo
HaJaHHS TICBHUX IOCIYT, MO0 BiJIMOBIIaIbHICTh HE TIOMIUPIOBANIACS, SKIIO
JIOMHA JOBEE, 1110 BOHA [isjIa B YMOBaX KpaHboi MOTpeOH — MPUMYCOBO,
o Oyia oOcTaBMHA SIKa BHKIIIOYAE 3IIOYMHHICTS 11 TOBETIHKH.

[IpaBOOXOPOHHI OpraHy aKTHBHO BCTAHOBIIOIOTH Ta MPHUTATAIOTH 10
BIJINIOB1IaJIbHOCTI KOJIAOOPAHTIB, 110 TIOBHOI MIPOIO CTOCYEThCS 1 CiyOu
Oe3nekn YKpaiHW, siKa B MEKax MMOBHOBaXKEHb, BIJIIOBIIHO N0 CTaTTi 24
3akony VYkpaiam «llpo CuyxOy Oe3nexku VYipaiHm» HPOBOISUH
KOHTPPO3BiAyBallbHI 3aXO0MU 3 METOI0 TIONEpPEKCHHS, BUIBICHHS,
NPUNUHEHHS 1 PO3KPUTTS OyIb-IKHX (GOPM PO3BIIyBaIbHO-MIJPUBHOI
IiSTBHOCTI TPOTH  JIep’KaBW, BUKPUBAE 3PaTHUKIB, BCTAHOBIIOE OCi0-
KOJTa0OpaHTIB, MicIs iX mepeOyBaHHs, MAPIIPYTH iX TEPEMIIICHHS Ta KOJIO
3B’s13KiB. HaBegeMo ofuH 3 NpUKIaAiB — CIpaBy MICHEBOi KOJTaOOpPaHTKU
Ha XapkiBmmHi. Tak, y Xomi cTaOimi3amifHMX 3axoliB y 3BLIBHEHUX
paiionax XapkiBcekoi ob6macti Cb  VYkpainm 3arpmmana BOpOXKY
MOIUIIYHMINIO, sKa JOOPOBUILHO MpPHUETHANACh JO JIaB OKYMaliiHOT
aJIMiHICTpalii, OdYoNMIa CTBOpEHY 3arapOHMKaMH MiCLEBY «IOUTYY,
00iKpaBIIY OJHE 3 MICHKHX BiJJIiJIEHb «YKPIOLITKY 1 IIepeana arpecopam
Maibke 2 MIH TpH, CIUIAYeHUX TpPOMaJAsHAMH 32  IOCIYTH
JEPXKIINPUEMCTBA.  3paJHHUIICI0 BUSBUJIACH  KOJWINHS — MpAI[iBHUIIS
pETiOHANIEHOTO  MiAPO3AlTy TOomTOBOrO 3B’s3Ky. JKiHka ¢opmyBana
migKoHTpodbHY P® momToBy wMepexy y bamakmi Tta I3tomi. Bona
TUTaHyBaja OTPUMATH BiJi KOJHIIHIX KOJET eJeKTPOHHI KUl JOCTYITy 10
CHUCTEM anMiHICTpyBaHHA 1 0a3 maHuWxX aOoHeHTIB. Takoxk 3aknmKana ix
nepexoauTH Ha OiK Bopora Ta mepemaBaTH Ha Oamanc pd mep:kMmaitHO
«Ykpromruy. Ilicns 3BUTBHEHHST pPETiOHY 3JOBMHCHUIIS HaMaranach
MEPEeXOBYBAaTUCh Bix npaBocymis, aine criBpoditHuku CB VYkpainu
CBOEYACHO BUKPHJIH ii. [if OBiOMIIEHO 1IPO MifO3pYy.

Pozymiemo, 110 3 60Ky yKpaiHCBKOTO CYCITIJIbCTBA € BEIMKHU ITOTIHT,
Ha Te, MO0 KOoIabopaHTIB OyJIO TOKapaHo, JIOJU IOTO NparHyTth. I[lpu
BOMY B@)KJIMBO, III0 MU € IPABOBOIO JEPKaBOIO, MPAarHeMO a0u 3aKOH B
HAIIIi Jepkaei OyB OJIMH JUIS BCIX 1 MpaIfoBaB OJTHAKOBO, MO0 MOKApaHHS
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Oyo HE3BOPOTHIM. 3aKOHOJaB4Ui KPOKH, CHPSAMOBaHI Ha BIIPOBAKCHHS
KpPUMIHAJIGHOT ~ BiANOBIMaTBLHOCTI 3a KOJIA0OpaIlioHi3M, MaroTh, 0Oe3
nepeOiTbIICHHS, BUPIMIAIGHE 3HAUEHHS JUIS CTBOPEHHS CQEKTHUBHOTO
MeXaHi3My OOpOTHOM 3 IIMM HETaTHBHUM SIBHILEM. A BPaXOBYIOUH HOBH3HY
MpoOJIEeMaTHKH KOJa0OpaIlioHi3aMy, TO € ToTpeda B MONATBIIOMY OibIIl
rmmbokoMy 1i HayKOBOMY po3poOiieHHI i OOTpyHTyBaHHI Ta BHECEHHI
HeOOX1IHUX 3MIH 1 JOIOBHEHD 4O YHHHOI'O 3aKOHOIAaBCTBA.

HaykoBuii kepiBHHMK: [1.10.H., mpodecop cnemiaabHOi Kadenpu
Nel «JlocynoBe po3ciifyBaHHS Ta NpaBoBe 3a0e3Me4YeHHs] ONePATUBHO-
cay:k00Boi nissibHOCTi CBb Ykpainm» [HCTUTYTY MiAr0OTOBKH IOPUIAMYHUX
kaapiB A1 Cb Ykpainm HanioHaJbHOro 10puanyHoOro yHiBepcurteTy
imeni SIpocaaBa Mynporo I'onuapenko A.A.

Cwmeranina H. B.,

HauionanbHuii opuAU4HUIl yHiBepcUTeT
imeni SIpociaBa Myaporo,

K.10.H., IOeHT Kadeapu
KPUMiHAJIbHO-TIPABOBOI MOJIITHKHA

IMIIVIEMEHTALIA MIZKHAPOAHUX CTAHIAPTIB
JIOBPOYECHOCTI TA ITIPABIJI ETUHYHOI MOBEAITHKHA
JIEPYKABHUX CJYKBOBIIIB Y COEPI TPOTUIIT KOPYIIIIIT

Hopmu etnuHoi moBeaiHKH 0Ci0, yMOBHOBR)KEHHMX HA BHKOHAHHS
(GYyHKIN gepkaBH 1 MICIIEBOTO CaMOBPSIYBaHHS Ta MPUPIBHIHUX 10 HUX
0ci0, BUKJIQJICHO Y MDXKHAPOJAHUX aHTUKOPYIIIHNAX CTaHaapTax. 30Kpema,
B crarti 8 Konsennii OOH mnpotu kopymilii, BH3HAYEHO BHMOTH JIO
KopexciB moBemiHKu aep:kaBHUX mocanoBux ocib. Tak, 3 MeToro 60poThOn
3 KOpyHIi€ro KokHa JlepkaBa-yyacHWIS 3a0XO4y€ HEMiAKYIHICTb,
YECHICTh 1 BIJOBIJAJIBHICTh CBOIX JIEP)KaBHUX IOCAJOBUX OCIO 3TifHO 3
OCHOBOIIOJIOXKHUMH ~TIPUHIIMIIAMH CBO€1 mpaBoBoi cuctemu. Koskna
JlepkaBa-y4acHMI]I ~ TIparHe  3aCTOCOBYBaTH, Yy  paMKaXx  CBOiX
IHCTHTYIIOHATBHUX 1 TIPaBOBUX CHCTEM, KOJEKCH ab0o CTaHaapTh
MOBEJIHKY JUIsl TIPaBHIJIBHOTO, JTOOPOCOBICHOTO M HAJIe)KHOTO BHKOHAHHS
JepkaBHUX (YHKIIHA. 3 MeTOr peamizallii MOJOXKEHb CTaTTi 8 KOXHa
HepxaBa-yuacHuus Oepe A0 yBarv, y HaJEKHHX BHUIAJKaxX i 3TiOHO 3
OCHOBOTIOJIOXKHMMH TPUHIMIIAMUA CBOET IPaBOBOI CHUCTEMHM, BIAMOBIIHI
iHIIaTUBM  perioHaJbHMUX, MDKpEriOHaNbHUX Ta  0araToCTOPOHHIX
oprauizamiii, Hampukiaaa, MiKXHApOAHUH KOJEKC IOBEOIHKH JEpP)KaBHHX
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MOCaJOBUX 0Ci0, SKUW MICTUTbCS B Jomatky npo Pesomromii 51/59
I'enepanbroi Acam6uei Bin 12 rpyanas 1996 poky.

MiKHapOIHUH KOJEKC TOBENIHKH [epKaBHUX MOCAJA0BUX OCIO
(OOH, 1996) 3akpituiroe Taki WPUHIUIA TOBEIIHKHA JISPIKAaBHUX
CITyXOOBIIiB, SIK e(heKTUBHICTb, KOMIIETEHTHICTb, YBaXXHICTb,
CIIpaBeUIHBICTh, OE3CTOPOHHICTH, 00OB’SI30K MIATH B iHTEpecax Iep>KaBH.
HdepxaBHa Tocama, sIK BOHAa BH3HAYAETBCS Yy  HalllOHAJIBHOMY
3aKOHOAABCTBI, M€ TOcaja, HaJiJieHa JOBIpolo, sKa mependavae
3000B'sI3aHHS MiATH B IHTEpecax Aep)kaBH. ToMy AepKaBHI OCAAOBI 0COON
BUSIBISIIOTH A0COJIIOTHY BiJJIaHICTH JIep)KaBHUM iHTepecaM CBO€i KpaiHw,
AK1 TpeAcTaBieHi JAEMOKPaTHYHHMHU IHCTHUTyTaMu Bianu. J[lep>kaBHi
MocagoBl 0cOOM BUKOHYIOTH CBOI OOOB'S3KM 1 (PyHKIIi KOMIETEHTHO i
e(heKTUBHO Y BIAMOBIIHOCTI 10 3aKOHIB 200 aAMiHICTPATHUBHUX TOJOXKEHb i
3 TMOBHOI J00podecHiCTIO. BOHM TMOCTIIHO mparHyTh TOTo, 100
3a0e3meunTn Haile(peKTHBHINIE 1 BMiJe PO3MOPSAIKEHHS ePKaBHUMHU
pecypcamu, 3a sKi BOHM HECYTh BIIIOBiNaNbHICTh. JlepikaBHiI MmocamoBi
ocoOu yBaxHI, CHpaBelIMBI 1 HEylepemKeHi NpH BUKOHAHHI CBOiX
GyHKLIHA 1, 30KpeMa, y CBOIX BiAHOCHHAX 3 IPOMAJICHKiCTIO. BOHM HiKOIH
HE HAJATh OyAb-Ky HENMpaBOMipHY mepeBary Oymb-sKiid rpymi ocib abo
OKpeMiit 0cobi, He JOIMyCKalTh AUCKPUMIHALIT 100 Oy Ib-IKO1 TPYyIH 0Ci0
a0o okpemMoi 0coOu ab0 HE 3J0BKMBAIOTH IHIIMM YUHOM HaJaHUMH iM
NOBHOBOKEHHSAMH Ta Biajmowo. JlepkaBHi mocazoBi  ocoOu  He
BUKOPHUCTOBYIOTh CBOE€ OQIliifHE CTaHOBUINE JUII HEBHIIPABIAHOTO
3100yBaHHs 0cOOMCTOT KOpUCTi a0 0coOUCcTOl Ta (HiHAHCOBOT KOPUCTI ISt
cBOIX cimeil. BoHn He OepyTh ydacTi Hi B SKHX yrojaax, HE 3aiiMarOTh
HISIKOTO CTaHOBHINA, HE BUKOHYIOTb HISIKHX (byHKuu/I 1 HE MarOTh HISKUX
¢diHaHCOBHMX, KOMEPUIMHMX a00 IHIIMX AaHAJIOTIYHUX IHTEpeciB, fKi
HECYMICHI 3 1X 10ocaior0, pyHKIIIIMU, 000B'sI3KkaMu a00 TX BUKOHAHHSIM.

VY cr. 5 MopenbHOro KOJEKCY TOBEIIHKH JEpXKaBHUX CIY>KOOBIIB
kpain Pamu €Bporu (Pexomennanii Komitery Minictpie Pagn €Bpormn,
2000) 3a3Ha4yeHo, IO JAEp)KaBHUU CIIy)KOOBEIb MOBHHEH OYyTH UYECHUM,
0e3cTopoHHIM, eheKTUBHIM, BUKOHYBATH CBOi TIOBHOBA)KEHHSI, BUXOASIYH 3
YyecHoCTi, Oepyun a0 yBaru myOuniuHi iHTepecu. JlepxaBHul ciaykx00Belb
3000B’s13aHUN 3aBXK]IM MOBOJUTHCH TAKMM YHHOM, 100 Oyna 3abe3rnedeHa
Bipa rpoMaJIChbKOCTI Y YECHICTh, O€3CTOPOHHICTD 1 €pEeKTUBHICT MyOIiYHOT
Bhanau (ct. 9).

HeoOxinHicTh KOAM(IKyBaHHS OCHOBHHMX ETHYHUX BHMOT JIO
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NpeACTABHUKIB MyONiuHOi BIaAM 3yMOBJIEHa TIEBHUMH MOTpebamu: Yy
3MIIIHEHHI JOBipH TpOMaisH, y 3a0e3nedeHHi e(QeKTHBHOI MisITbHOCTI
CHCTEMH JICPKaBHOTO YNpPaBJiHHS Ta MICHEBOTO CaMOBpPSIyBaHHS; B
YIOCKOHAJICHHI BiTHOCHMH Ha MyONivyHid ciyx0i; B yHigikanii BUMOT 10
myOmigHNX CiTykO00BIIiB. ETHYHI KOIEKCH BBaXXAOTHCS BAXKIIMBHM 3aCO00M
00pOTHOM 3 KOPYMINEID Ta 3aKPUTICTIO AEP)KAaBHOTO YIPaBIiHHA. BoHH
OpIEHTOBaHI Ha 3a0E3IEUYCHHS MOBAaru J0 OpraHiB JAepKaBHOI BiIaju 3 OOKY
HIMPOKOT0 3araiy, BCTAHOBJICHHsI MPOAYKTUBHOI aTMocdepu y mpodeciiHux
KOJIEKTHBAX JEP>KaBHUX YIPABIIHIIB, OOMEXEHHS CBaBULIS Yy BiIHOCHHAX 3
rpoMajsiHaMU Ta y BHYTPIlIHbO-IpOodeciiHuX BigHOcHHAaX. Po3ain 6 3akoHy
VYxpainn «Ilpo 3amobiranHs KoOpymuii» mepeadaunB OCHOBHI MpaBuia
€TUYHOI MOBEIIHKH 0Ci0, YITOBHOBKEHNX HAa BUKOHAHHSA (YHKINH IepKaBH
1 MICIIEBOTO CaMOBpsAyBaHHSI. 3aKOHOM BH3HAYEHO HACTYMHI BHMOTH JIO
e€THYHOI TMOBEiHKKM 0ci0, YMNOBHOB&KEHMX Ha BHUKOHAHHS (YHKIIN
JIep’KaBd 1 MICIIEBOTO CaMOBPSIyBaHHS: TPIOPUTET IHTEPECIB, MOJITHYHA
HEUTpaNbHICTh, HEYNEePeIKEeHICTh, KOMIIETEHTHICTh 1 e(EeKTUBHICTb,
HEepOo3roJyioieHHsT iHGopMamii 1 yTpUMaHHS BiJi BHUKOHAHHS HE3aKOHHHUX
pillIeHb i JOpyUeHb.

Crarrero 22 3Y «IIpo 3amo0iraHHsi KOPYIIiD» MpsAMO MepeadadeHo,
mo ocobaM, 3a3HaYeHWM Yy 4YacTHHI Mepmiiid crarti 3 1mporo 3akoHy,
3a00pOHSETHCS BUKOPUCTOBYBATH CBOi CIY)KOOBI MMOBHOB&)KEHHS 200 CBOE
CTAaHOBHUIIIE Ta IOB’S3aHI 3 IIMM MOXIJIHMBOCTI 3 METOK OJICpXKaHHS
HenpaBoMipHOT Buroaw s cebe YW iHmMUX ocib, y TOMy dYHCHi
BUKOPUCTOBYBaTH Oy/b-sSKe JepKaBHE UM KOMyHallbHE MaifHO ab0 KOIITH B
NPUBATHUX IHTEpecax.

Y 3akoni VYkpainm «lIpo 3acamgm gepikaBHOI aHTHKOPYHLiHHOI
NoJiTHKH B YKpaiHi (AHTHKOpynuiliHa crpareris) Ha 2014-2017 poxu»
MiIKPECIIOBAIOCh, 10 e(QEKTHBHICTh MPOTH/II KOPYHIIHHUM Iporecam
3HAYHOKD MIpPOI0 3aJIS)KHUTh CaMe BiJ] JOOPOUYECHOCTI MocagoBux ocid. Y
3akoHi Ykpainu «llpo 3acamm nepxaBHOI aHTHKOPYMLIHHOI MOJIITUKK Ha
2021-2025 pokm»  mepembauvaeTbes — 3a0e3meueHHs  10OPOYECHOCTI
NOJITHYHUX TAPTid Ta BUOOPUMX KaMITaHid, a Takox (HopMyBaHHS KaHaliB
cuniBpoOiTHuuTBa 3 Pamoro  GizHec-omOyacMmeHa, HampaBlieHHMX — Ha
IMIUIEMEHTAIiI0 11 CHCTEMHHX PEKOMEHIALIM Ta yCyHEHHS MEpeIIKOn A
BeJIcHHsI Oi3Hecy B YKpaiHi.

I3 yxBameHHMX 3aKOHOJABUMX aKTIB IIOJO BIPOBAIKEHHS HOBEI
no0pouecHOCTi, Haiinepiie, BOayaeThCs, L0 AepkaBa OyAe NparHyTh
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CTBOPUTH J0OpodecHy mmyOdiuHy cayxkO0y uepe3 pedopMyBaHHS
3aKOHO/JABCTBA MO JEPKaBHY CIyKOy Ta CIy>KOy B OpraHax MiCIIEBOTO
camoBpsanyBaHHs. lle m03BoNMMTH HaOWpaTHh Ha JepXKaBHY CIyXKOy
npoheciiHUX Ta MOPSTHUX JTFOICH, a TAKOXK 3a0€3MeUNTH HAJIC)KHUN PiBEHb
SK OIUIATH TIpalli, TaK i MOHITOPUHTY MiSTIBHOCTI KOHKPETHOTO ITOCAIOBIIS.
CuHXpOHHO 3 pedopMyBaHHSIM CHCTEMH JEP>KaBHOI CITy>)KOM TTOBHHHO
BinOyBaTuCs i BperyloBaHHS MpoOiieMu KOH(]IIKTY iHTepeciB, Mpo30pocTi
JIOXOJIiB 1 BUAATKIB MMyOJiYHUX CITy>KOOBIIIB.

Y HOBOMY aHTHKOPYNLIHHOMY 3aKOHOAABCTBI TakKoX IependadycHo,
mo HarmionanpHe areHTCTBO 3 MWTaHb 3aMOOITaHHS KOPYMIUI 3IiHCHIOE
BUOIPKOBHIA MOHITOPHHT CIIOCOOY JKUTTS Cy0’€KTiB JEKJIapyBaHHS 3 METOIO
BCTAHOBJICHHSI BiAMOBIMHOCTI iX piBHS JKUTTSI HASBHUM y HHX Ta WICHIB iX
ciM’l MaliHy 1 oJepKaHMM HHMH JOXOJaM 3TiHO 3 JeKIapalli€r ocodwu,
VIOBHOB2)KGHOI Ha BHUKOHaHHS (yHKWiH jgepkaBH abo0  MiCHEBOTO
CaMOBPSIYBaHHs, IO MOJAETHCS BIIMOBIIHO J0 BOro 3aKoHy. MOHITOpUHT
crocoOy KHUTTA CyO’e€KTIB JAeKIapyBaHHS 3MilicHIOETbCS HarionansHIM
areHTCTBOM Ha ImiAcTaBi iHdopMarii, oTpuMmaHOi Bif Gi3UUHUX Ta
IOpUIMYHUX 0ci0, a TakoX i3 3aco0iB MacoBoi iH(opmamii Ta iHIIMX
BIIKPUTHX JpKepen iHdopMallii, ska MICTHTh BiJIOMOCTI TIPO HEBiAMOBIIHICTh
piBHS KUTTA CyO €KTIB NEKJIapyBaHHS 3aJeKIIapOBaHMM HUMHU MalHy i
noxonam (crarts 514 3akony Ykpainu «IIpo 3amo6iranus Kopymiii»).

B Vkpaini crBopeno Hamionaneny cuctemy mobpodecHocti (HC),
0 OXOTUTIOE OCHOBHI cepu MisTHHOCTI JepXaBH, IO BiAMOBITAOTH 3a
O0opoTe0y 13 kopymmiero. Lli chepu BkIOUAIOTH HE JIMINE PI3HOMAHITHI
JiepKaBHI opraHu (TapJaMeHT, ypsj, MyONiYHHH CEKTOp, OpraHd CyJIoBOI
BJIQJIA TOINO), ajie ¥ MONITHYHI MapTii, rpoMaasSHChKE cycniibeTBO, 3MI Ta
oiznec. Konmermis HCJ[ Oyma HamparpoBaHa Ta BIIPOBAJXKYBalach
Transparency International sik exemeHT 3aranpHOro miaxody Transparency
International mo mportuaii kopymmii. Jocmimkenns HCJ| mepenbavae oriHKy
MPaBOBOI OCHOBH Ta MPAKTUKH (PYHKIIOHYBAHHS IHCTUTYTIB Ta CEKTOPIB, IO
MAalOTh BIJHOIIEHHS 0 MPOTUIIT KOPYIIIii. 3arasom, JOCTIIKSHHS OXOILIIOE
13 chep (KiMBKICTH MOXKE BapilOBaTHCS 3aJeXHO BiJl KpaiHH), SKi
OLIIHIOIOTBCSI Yy CHCTEMHOMY 3B’SI3KYy 13 COLIaJbHUMH, EKOHOMIUYHHMH,
MNOJITUYHUMH Ta KyJIbTYPHUMU OCHOBAMH CUCTEMH JI0OPOYECHOCTI.

20



Jorinosa H. M.,

Hanionaasna akagemist

JepxaBHOI IPUKOPAOHHOI CJ1y:K0U Y KpaiHu

imeni borpana XMeJIbHUIILKOTO,

npodecopka kadeapu Teopii mpaBa

Ta KPUMiHAJIBHO-NPOLEeCYAJbHOI AiATbHOCTI, K.II.H, JOIeHT

Ceinninska /1. B.,

HanionaianHa akageMist

JepaaBHOI IPUKOPAOHHOI CJIy:K0H Y KpaiHu
imeni borrana Xme1bHUIILKOT0, KYpCAHT

KPUMIHAJIBHUM ACIIEKT IPOTUJIII B YMOBAX
3JJOYUHHOCTI B YMOBAX BOEHHOI'O CTAHY

[loynemMo 3 KpPUMIHANICTHKH, KA € KPUTUYHO I[IHHOK YacTHHOIO
CHUCTEMH  KpUMIHAJBHOTO  CYAOYMHCTBA.  JlOCHIIHUKU-KpUMIHATICTH
PO3TIAAAIOTH Ta aHANI3YIOTh JOKAa3W 3 MiCIb 3JI0YMHIB Ta 1HIIUX MiCIb, 3
MeTor0 (OpMYyBaHHSA 00 €KTUBHUX BHICHOBKIB, SIKI MOXKYTh JOIOMOTTH B
PO3CIiyBaHHI Ta TMEPECHTiTyBaHHI 3JIOYMHIIB JUIS TOTO, a0W 3BUILHUTH
HEBUHHY 0CcO0Y Bif i 03pH.

3 moYarKky IOBHOMACIITA0HOTO  30pOHHOr0  KOHQUIKTY 1
BIIPOBA/KCHHSI BOEHHOT'O CTaHy MPAaBOOXOPOHII MPAIOI0Th Y MOCUICHOMY
pexxumi. Kpim ixHbo1 ronoBHOi (QyHKIIIT, BOHM IlIe TIEPIIUMH BUIKIHKAIOThH
Ha «HaWJpaMaTHYHINI» CHTyarii, MNpUIMalOTh Yy4YacTh B eBakKyallil
HaceJieHHs, (PIKCYIOTh BapBapcTBO BOPOTIB B Halni KpaiHi. 3 mo4atky
BifHM MOJIIEWChKI oTpuManu Ta ompamoBany Oinbme 1 miuH 400 THCSY
TTOB1IOMJICHB BiJl TPOMAa/ISH.

[loyaTok BIfHM TIPUTOJIOMIIMB PI3KAM 3MEHIICHHSIM  PiBHA
3nmouynHHOCTI. OCHOB TOMY BHCTA4aji0 — MAaCOBWMM BHIi3N JrOjed 13
HeOe3neuHux TepuTopidd. Takok MOXKHA 3a3HAYUTH IKUTTS —CaMUX
3JIOYMHIB, SKI BiguyBanmu HeOe3meky i q6amu npo cede abo k CBOi ciM’i.
3arajioM, OCHOBHUM TIPIOPUTETOM KOXXKHOTO JKUTENS CTaJO 3aBIaHHS
BIDKUTH 1 3aXUCTUTH ce0e, CBOIX OIM3bKHX 1 MaiiHO.

BusBieHHs Ta TUpPUNMHEHHS NPABONIOPYLIEHb € HAABAXIUBOIO
CKJIa[JOBOIO JKUTTS JEpKaBW, 1 came Lell acnekT € onxHiero 3 (QyHKUii
Hamjonansnoi  momimii.  To0To, TOJOBHOIO  3amader0  isUIBHOCTI
HamionaneHoi mojimii B yMOBax BOEHHOTO CTaHy € 3amoOiraHss,
NPUIMHEHHS Ta JiKBiJalis KOJEKTUBHUX IOPYLIEHb TI'POMAaICHKOro
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MOPSIIKY Ta MAacOBHX 3aBOPYILEHb;, 3IIHCHEHHS iHTEHCHBHOTO 3aXUCTY
0COOJIMBO BAXJIMBHUX Ta IHIMIHX OO0 €KTIB; 3a0e3nedeHHs] ITyOIigHOro
MOPSZIKY Ta Oe3MeKH; MPUUHATTS yyacTi y pATYBaHHI JIloAel Ta HagaHHS iM
JIOTIOMOTH; 3a0e3MeYeHHs] OXOPOHU MaifHa, siKe JHIIMIIocs 0e3 Harisiny;
OCOOIMBOCTI B3a€MOMISIHHS 3 TigposnimamMyd  HarioHanbHOT  TBapii,
OpraHaMH YTIPaBIiHHA Ta MIAMOPSIKOBAaHUMH iM CHIIAaMH IHBUTEHOTO
3aXHCTy, a TakKoX J0OpOBOJBYMMH (OPMYBAHHSMH TEPUTOPiabHOT
000pOHH, SIKi BUSIBIAIOTHCS B OCOOJIMBHUX YMOBaX HECEHHsI CITYKOH.

[lcuxonorn 3a3Ha4alOTh, WIO YKpaiHChKa CHTyalis — HE HOBA.
[IpakTdHO B yCiX JepXaBax MiJ Yac BiffH CMOYaTKy BimOyBaBcS Craj
3JI0YMHHOCTI, SKHH TOTIM MEpPexXOJWB [0 CTPIMKOTO POCTY Ticis ii
3akiH4eHHs. BiifHa, mcUX0NOrivyHi TpaBMU Bia Hel Ta OigHICTH — came Ti
¢axropw, 0 BIUIMBAIOTH Ha Jii Jronei. | aepikaBa y TaKOMy BHUIIQAKy Mae
HE 3aJUIIATHCh OKPEMO BiJl TPOOIIEMH.

Ha nymky daxiBus Ykpaincekoro iHCTHTYTy MaiiOyTHhOrOo IBaHa
Crynaka «CWJIOBUMH 1 KapalbHHMH CIIOCOOAMHM, ITiJBUIICHHSM pPiBHS
BiJIIOBIIATBHOCTI, BCE IIe HE BUPIMUTHA. TUTPKH CHUCTEMHO, HANPUKIA,
NpOMOoHyBaTH poOoTy. besmepepBHO NOBTOpIOBATH — MH INPO Bac He
3a0ymm. Ckopilie 3a Bce Iie IOTIOMOKE YraMyBaTH CILIECK 3JI0YHHHOCTIY.

BC npuBepHyB yBary rpoMajisH Halloi KpaiHH Ha OCOOIMBOCTI
BiIMOBIAAJIbHOCTI 32 KPUMIHAIBHO KapaHi MOCATaHHS B O0JACTi 3aXUCTy
3acajl HaI[lOHAIFHOI O€3MeKH, TapaHTyBaHHS 3aXUCTY JKHUTTS, 3I0pOB s,
mpaB 1 cBoOoj momuHU mix 4ac BiitHH. ToOTo, BMHHa ocoba 3 MiJUTIO
CIpOIICHHS  BYMHEHHS  3JIOYMHY  KOPHUCTYEThCS ~ MaKCHMallbHO
HECTIPUATIMBAM JUISS TPOMAJsH TMEPiojIoM, TSHKKUMH OOCTaBUHAMH 1
YMOBaMH, B SIKi MOTPANMIO CYCHIJIBCTBO, IO TOBOPHUTH PO MiBUICHUI
piBEHB CYCIIBHOT HEOE3IEeKN 3TIOYNHIB, SIKi BUMHSAIOTHCS ITi/1 Yac BiifHU.

[TokapanHs aJis 0ci0, BU3HAHUX BUHHUMH Y BUMHEHHI 3JIOYMHIB ITiJ|
yac BiHH, cya Oyne Tmpu3HadyBaTH Oepydd [0 yBaru OOTSIKYHOUI
o0cTaBWHHM, a caMe MaeThCs HA yBa3i, IO BUA 1 po3Mip MPH3HAYEHOTO
nokapanHsi OyJie HaOJMKEHUM JI0 MaKCUMaJbHOI MeXi, sika repeadadeHa
Kpuminanpaum kojekcoM Ykpainu. llell ¢akt € BaXIMBUM MeETOJOM
OPOTHAIl 3JI0YMHHOCTI, B YMOBaX BOEHHOTO CTaHy, Yy BHUIAIKy, SKIIO
HMOBIpHHH 37104MHENb 0013HAHUN B HHOMY.
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Ianxyk O. A.,

XapkiBcbkuii HaioHAIbLHMIA YHiBepcUTeT

imeni B.H. Kapa3ina,

acnipanT KadeIpH KOHCTUTYLITHOT0 Ta MyHIIMIIATBHOT0 MPaBa

JEMOKPATIA YYACTI
SIK YMOBA €BPONEHCBKOI IHTET PALIIl YKPAIHU

Ilinmucannas B 2014 pomi Yroam mpo acoriariito MK YKpaiHoo Ta
€Bporneiicbkum Coro3oM, a 3rofom 3akpimienss B 2019 poui B Koncrurymii
VYkpainu nparHeHHs YKpaiHCBKOTO HapoJy CTaTH YaCTUHOK €BPOIEHCBKHX
IHTETpaIifHUX TPOIECiB CTalo0 Ti€l0 OOCTaBHHOIO, $Ka BH3HAYMIIA
NOJANBIINN CTpaTeTiYHUN KypC MICIIEBOTO CaMOBPSAYBaHHS, 30KpemMa B
KOHTEKCTI 3allpOBa/DKCHHS MpOlleCy JAeleHTpatizamii myOmiuHol Biagy.
IIpoBenenns pedopm  IHCTUTYTIB  TyONiYHOI  BIAAHW, 3AIACHEHHS
JEMOKPAaTUYHUX IPOLECIB B ACpKaBi € BAKIMBUMHU KPOKaMH Ha MUIAXY 10
€BpOTIEHCHKOI iHTerpamii Ykpainu.

Crig 3a3Ha4uTH, 10 BiAMOBIAHO M0 BucHOBKY €Bponeiichkoi Kowmicii
MO0 3asdBKM YKpaiHM Ha wWieHCTBO B E€Bpormeiickkomy Coro3i,
JICIICHTpaJTi3allisl € OJHI€l0 3 HalWe(eKTUBHIMMX pPePopM B KOHTEKCTI
COLIIAJILHOTO Ta €KOHOMIYHOTO pO3BHTKY YKpainu. O0’emHanHs moHax 10
000 HeBeNMWKHMX Ta PO3CISIHUX HacelleHUX MyHKTiB y 1470 Oiabmux rpomMaj
cripusiTHMe e(QeKTHBHINIOMY YIpaBIiHHIO, (QicKalbHa JeleHTpai3allis
(Brmrouaroun 64% wuacTkM TOAATKY Ha Aoxoau (izmyHHX 0ci0, ska HUHI
PO3MOIIAETECS MYHINMIIANITETaM) 3a0e3lednia HasBHICTb CTaOLIBHUX
pecypciB ansi BUKOHAHHS HOBHMX 3aBJaHb MICLIEBOTO CaMOBPSIyBaHHS,
30KpeMa B c(hepax OXOPOHH 370pPOB’s Ta OCBITH. TOMy BKa3aHE Ja€ Ham
HiATPYHTS ISl CHCTEMHOTO JIOCTIJKeHHS! ()EHOMEHY JIOKAJIbHOI JIEMOKpPATii
SIK BOKJIMBOI YMOBHU €BPONEHUCHKOI iHTerpartii.

Kpurepii, 1110 3acTOCOBYIOTBCS IO JAep>KaBH, sIKa MJIAHY€E CTATH WICHOM
€pporeiicbkoro Corosy, BuszHaueHi y crarti 49 KoncomigzoBaHoi Bepcii
noroBopy 1mpo €pomneiickkuii Cor3, a Takox y KomeHrareHchbkiit
Hexnapanii €Bponericekoi Pagu 1993 poky. 3rinHo ocTaHHBOI, OAHIEIO 13
OJIOKIB «KOTICHI'areHChKUX KPUTEPIiB» € caMe TOJITUYHI KpUTepii, 10 SKUX
30KpeMa BiJHECEHO CTaliIbHICTh 1HCTUTYTIB, IO FapaHTYIOTh JAEMOKPATilo,
BEPXOBEHCTBO IpaBa, IpaBa JIIOAWHH, @ TAKOX IOBary i 3aXUCT MEHILUH.

3ayBaxxuMo, 10 OCKUTBKHM Ha piBHI €Bpomnelickkoro Coro3y norernep
BIJICYTHE TIIyMaueHHs IIOJI0 MPOLEAYp peawizallii MOJITUIHUX KPUTEpIiB
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YJICHCTBA, 1110, HacaMIepea, OOYMOBJICHO iHIMBIAyaJlbHUMHU HaIliOHAEHUMHU
0COOJIMBOCTSIMH TIOTEHIIIHUX JepaB-wieHiB. ToMy BKaszaHi MOJOKEHHS
KOHKPETH3YIOTBCSI SIK JIBOCTOPOHHIMH JOTOBOpaMH 3 E€BpONerchKUM
Coro3oM, Tak ¥ JIOKATbHHUMHU HalioOHaJbHUMHU akTamu. 3okpema, [lopsmok
JMeHHui acomiamii MK YkpaiHoro ta €C, TpUHHATHA IS MIATOTOBKH Ta
CIOpHUAHHSA IMIUIEMEHTalii Yromu Tpo acomiamiro, y po3mim 2.1.
«[lomiTHyHMI Aiaor» BUOKPEMIIIOE SIK EJIEMEHT MOJITHYHOI CKIIAJI0BOI
«KOTEHTareHChbKMX KPHUTEPiiB» HEOOXiAHICTh 3MIIHEHHS (QYHKUIIOHYBaHHS
MICIIEBOTO Ta CTBOPEHHS pEriOHaJbHOIO CaMOBPSAYBaHHS, IPaBOBOIO
CTaTycy CIyXOM B OpraHax MiCLEBOI'O CaMOBPSIyBaHHS, B TOMY 4YHCII
IUISXOM JIEIEHTpati3allii, Ska HaIIMTh X 3HAYHUMHU MMOBHOBAXCHHIMH Ta
3a0e3rmeunTh  BIAMOBIAHMMH  (iHAHCOBHMH  pecypcaMu  3TrimHO 3
BIMIOBIIHUMHU CTaHAApTaMH, IO 3akKpiluieHi B E€BpomnehchKid XapTii
MICIIEBOTO CaMOBPSI/TyBaHHSI.

HaromicTp 3a3HadyeHi akTH HE MICTATH IMOJOXKEHB, SKi aKIEHTYIOTh
yBary Ha HEOOXiTHICTh 3a0e3ledeHHs yMOB IIOJAO peaizamii JeMOKpaTil
y4acTi SK €JNeMEHTY IHCTHUTYTy, WIO TapaHTye JIeMOKparTilo Ha piBHI
MICIIEBOTO CaMOBpsAyBaHHA. MU BBa)KaeMo, IO HaJle)KHE (YHKIIOHYBaHHS
IHCTUTYTIB JIOKaJbHOI JEMOKpaTii € KPUTEPIEM YCHIIIHOCTI MPOBEICHHS
MyHiunaabHoi peopmu. Kpim Toro, mpoBeneHHs Mpolecy JeeHTpatizamii
B KOHTEKCTI 3a0e3ledeHHsl AeMOKpatii y4yacTi B YKpaiHi 3A1HCHIOETHCS
IUITXOM peaiizalii Hu3bKi KOOIEpaliiHuX MPOEKTIB 3 JepKaBaMHU-UWICHAMHU
€C, cepen saxux mnporpama «U-Lead 3 €pomoro» 3a minrpumku €C,
IIBEHIIAPChKO-  yKpalHChbKUE 1mpoekT «[ligTpumka JnereHTpamizamii B
VYkpaini» (DESPRO).

AHami3yroud aKTH OKPEMHUX €BPOMEWCHKUX  IHCTUTYIH, SKi
PETYIIOIOTh CIIJIBHO €BPONEWChKI aCMeKTH peaizallii AeMOKpaTii ydacTi,
3a3HaYMMO, IO SIK €JEMEHT JEMOKPaTHYHOTO YIPAaBIiHHS Ha MIiCIIEBOMY
piBHI  nmeMokparis ywacti Oyma yxBanmeHa Pamoio  eBpomenchKkux
myHinunaniteriB Ta perioHiB (CEMR/CCRE). Tak, y 2008 poti 3a3Ha4eHUM
oprarom 0yJio omyOikoBaHo 3BIT «Jlo migxoay €C moa0 1eMOKpaTHYHOTO
MICIIEBOTO YIPaBIiHHA, ACLEHTpalizalil Ta TEPUTOPIATBHOIO PO3BHTKYY,
SKMM 3BEPHEHO yBary Ha HACTYIIHI aclleKTH JeMokpartii y4acti: 1) Micuese
CaMOBPSIyBaHHS CTOCYETHCS TPOMAJISIH Ta YCTAHOB, a TAKOXK IXHIX BIJIHOCHH
3 IEpPXKABOIO HA PEriOHATILHOMY, MYHIIMIIATEHOMY Ta TPOMaJICEKOMY PiBHSX;
2) JleMOKpaTW4HE BpS/IyBaHHS Ha MICIIX € MPOLECOM IHKIIIO3UBHOTO
OPUUHSTTS pIlIeHb 3 TNUTaHb
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MYHIIHMIIATBHOTO/ICIICHTPATI30BAHOTO  PO3BUTKY Ta MiAXil y4YacTi Jo
MiATOTOBKH, pealizamii Ta ympaBiiHHS TutlaHamMu po3BUTKY; 3) EdextuBre
MiCIIeBe CaMOBPSAyBaHHS, a TaKOX MNHUTaHHA (opMalbHOI MicHeBOl
JIEMOKpaTii, siKi onricaHi B KepiBHUX MPUHITUIAX MO0 MOCUICHHS MiCIIEBUX
OpraHiB BIIaJ¥, TIOBWHHI BifirpaBaTH OUTBII HEHTPAIbHY POJIb Y TOJITHII
MiciieBoro caMoBpsaxyBanas €C.

Amnaniz KepiBHUX TPHHIUIIIB IIOAO TOCHJICHHS MICIIEBHX OpPTaHiB
Biagy, siki npuiiaaTi OOH (UN-HABITAT) B 2009 poui, cBiguuTh 1po Te,
0 JaHUM MDKHAPOJHUM JOKYMEHTOM HE JHIIE OCHTh 3MiCTOBHO
pO3’SCHEHO MiCIle, METy Ta MPHUHIWIN PO3BUTKY OEMOKpaTii ydacti, a i
3BEpHEHO yBary Ha rapMOHIHE MMO€THAHHS SIK TIPEJICTaBHUIILKOT JEMOKpPATii,
TakK 1 IeMOKpaTii y4acri.

Crnig 3a3HaunTH, MO (GOpMH JIOKAIBHOI JEMOKpaTii Ha MicIeBOMY
piBHi B VYkpaiHi mNOTpeOyrOTh MOAANBIIOTO BAOCKOHAICHHS. 30Kpema,
HAeTbcs TPO HEOOXIMHICTh YXBAJICHHS JIOBIOOYIKYBAaHOI'O 3aKOHY IIpO
MicneBuit pedepernym. Ha Hamry mymKy, mOTpeOyIOTh IEPEOCMHUCIICHHS TaKi
(hopMu geMokparii ydacTi, Ik 300pu TPOMaJISH Ta MiCIIEBI iHII[IaTHBH.

TakuM YHMHOM, VSIBJISAETHCS, IO TMOJITHYHA JCUEHTpami3alis Ha
MICIIEBOMY piBHI € BaKJIMBOIO CKJIAJOBOI0 TIPOIECY JEMOKpaTH3AIlii,
HAJIE)KHOTO yIPABIIHHS Ta 3YYCHHS TPOMAJISH /ISl BUPIMICHHS aKTYaIbHAX
MUTaHb MICIICBOTO 3HaYeHHs. B KOHTEKCTI AeleHTpatizalii my0oaidHol Biagu
K onHiel 3 yMOB Bctymy Ykpainu no €Bpomneiicekoro Coro3y, JeMOKpartii
y4acTi Bi[BOAUTHCS BAXKIWBE MICIE, OCKITBKK 0€3 YCITIITHOTO i MOTYKHOTO
MICIICBOTO  CaMOBDSIIyBaHHS HEMOJMIIMBO YSBUTH OHOBJECHY MOJIENb
YKPaiHCBKOI J€P/KaBH.

HaykoBuii KepiBHMK: K.I0.H., JOLEHT, 3aBinyBau kadenpu
KOHCTUTYHIHHOTO0 i MyHIIIMNIAJILHOTO MPaBa IPUIANYHOTO (PaKYyJIbTETY
XapkiBcbkoro HanioHanbHoro yHiBepcutery imeni B.H. Kapasina
Boponos M.M.
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€dimoBa K. B.,

Hanionanbuuii lopuanynuii ynisepcurer
imeni SfIpociaBa Mynporo,

(pakyabTeT NpoKypaTypu, 2 Kypc, 13 rpyna

€BPOIEVICHKI CTAHJIAPTHU AJIMIHICTPATUBHOI' O IIPABA

OpraHiyHuM €JIEMEHTOM €BPOIHTErpPaLlifHOTO TPOLECY € aaamnTaiis
3aKOHOJaBCTBAa YKpaiHW 10 3akoHomaBcTBa €C, 1m0 TMOB’sA3aHO 3
HOPUAHATTAM IPAaBOBUX HOPM, CEPEl SKUX Ba)KIHMBE MICIE IOCIIAI0Th HOPMHU
aJMiHICTPAaTHBHOTO TpaBa.

Ha mpomy erami BaXJIMBUM € PO3YMIHHSI €BPOMNEHCHKUX MPHUHIINIIIB
aJMIHICTPATHBHOTO TpaBa, SKi ()aKTUYHO € €BPONEHCHKAMH CTaHAAPTaAMH
aJIMIHICTPATMBHOTO TMpaBa, M0 CcGOPMOBaHI TiJ BIUIMBOM IIPOLECIB
KOHBEPTEHIII1 aAMiHICTPATHBHUX CHCTEM.

Bimznaunmo, mo €BporeichKi MPUHIUIN aIMiHICTPATUBHOTO IpaBa
Oynu chopmynaboBani me B 1988 p. y mpami FOprena IlIsapia.

«EBporneiickke aAMIHICTpaTHBHE MpaBo». Jlo meperniky yBiMIuIA:
MPUHLUI 3aKOHHOCTI, TMPUHIUN HEAWUCKPHUMIHAINI, MPHHIUI CKAaCOBHOCTI
HE3aKOHHOTO a/IMiHICTPaTUBHOTO aKTa, MPUHIUI IOPUANIHOI BH3HAYEHOCTI,
npaB0 Ha 3aXHCT, MNPUHUUI T[PONOPHIHHOCTI, TPHHLUUI TOBard Jo
(yHOaMEHTaNbHUX  NpaB  JIOAMHH Ta  TPOMAjASHUHA,  IPUHLIUI
cyOcuaiapHOCTI, TPUHIUI HAJEKHOTO YIPAaBIiHHS, MPHHIMAI MPO30POCTi,
MIPUHIIMIT 32CTOCYBaHHS.

KpiM Toro, HEOOXigHO BiJ3HAYWTH, 110 OCHOBHUMH HOPMATHBHHMU
JDKepenaMH, 3 AKAX ~ OepyTb  BHTOKM  €BPOINEHCHKI  MPHHIUIN
aJIMiHICTPATMBHOTO IpaBa BBAXKAIOTHCA: JAOTOBOPH Ipo 3acHyBaHHsI €C Ta
€BPOTIEHCHKUX CITIBTOBAPUCTB, XapTilo OCHOBHHUX ImpaB €C, pileHHs
€BpOMENCEKOTO CyIy CHpaBeUIMBOCTI, 3akoHOonMaBcTBO €C, HalioHaJIbHE
npaBo, pilleHHS €BPONEHCHKOrO CyAy 3 NpaB JIIOJUHU Ta €BpONEHCHKUI
KOJICKC HaJIe)KHOI aJMiHICTPaTUBHOI IMOBEMIHKH, a TakoX KOHBeHIls mpo
3aXHCT TpaB JIOJWHU 1 OCHOBOIIOJIOKHUX CBOOOJ Ta TPOTOKOJH JO Hel;
KOHBEHL1, pe30oJromii Ta pekoMeHaanii Pagu €sponu; Mi>kHapoJHI 1OTOBOPH
Ta Yroju, 30KpeMa Ti 3 HUX, 10 MOUIMPIOIOTHCS Ha IHII JEpKaBH, sIKi HE €
unieHamu €C; 3araibHi NPUHIWIN TpaBa; pillleHHs CBPOINEHCHKOI paan
(koTieHrareHCbKi Ta MaIpuiIChKi KpUTEpil); a TaKoK IOKYMEHTH IHIIHX
€BPONEHCHKUX PErioHaIbHUX OpraHi3awii.

[IparnenHss  HaONM3UTHCA 11O  €BPOIEHCHKUX  CTaHAAPTIB B
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YKpaiHCBKOMY aJMiHiCTPaTHBHOMY MPOCTOPi 3HAKMILIO CBOE BimOOpa)KeHHS B
Konnenmii agminictpatuBaOoi pedopmu B Ykpaini. Came y Konmemmii
cOpMyNbOBaHO METY MOCTYIIOBOTO CTBOPEHHS CHCTEMH JAEp:KaBHOTO
yhpaBiliHHS, ka 0 3a0esnedyBana YKpaiHy sk BUCOKOPO3BHHEHY, PaBOBY,
IIMB1TI30BaHOI €BPOIEHCHKOI epyKaBH 3 BUCOKHM PIBHEM XKUTTS, COIiaTbHOI
cTabiTPHOCTI, KyJIBTYPH Ta AEMOKpATii Ta BU3HAYHNB 3aCO0M 1i TOCSITHEHHS Ha
OCHOBI BHUpPOOJICHMX CBITOBOIO MPAKTHKOI MPUHIMIIIB (QYHKIIOHYBaHHS
BUKOHABYOI Biaau. B HIH TakoX MiIKPECIeHO OCOOIMBY BaKIHMBICTB
PO3YMIHHS Ta BIPOBAPKEHHS €BPONEUCHKUX MPUHIIMIIIB aJMiHICTPATUBHOTO
npaBa y cdepy AEpKaBHOTO YIPaBIiHHS K NPIOPUTETHUX CTaHIAAPTIB IS
peamizanii €BpOiHTETrpalifHOTO Kypcy KpaiHW. YKpaiHCBbKi JOCIIIHHUKA
€BPOMEHCHKUX MPHUHIMUIIB aJIMiHICTPATUBHOTO IPaBa BHIUIAIOTH ITUPOKE Ta
BYy3bKE€ PO3YMIHHS €BPOINEHCHKUX TPHUHIMIIB aIMiHICTPATUBHOTO IIpaBa,
IPYHTOBHO  JOCH/KYIOTH  JUKEepela  HOPMATHBHOTO  3aKpiIJICHHS
€BPOMEHCHKUX TPUHIMITB aJMIHICTPATUBHOTO TIPpaBa, BCTAHOBIIOKIOTH
IPOBIJIHY POJIb BEPXOBEHCTBA MPaBa.

[TizcymoBylouM BUKJaJeHEe, MOXHA 3a3HAYUTH, IO €BPONEHCHKI
NPUHIMIIY aJAMIiHICTPATHBHOTO MpaBa € 0230BOI0 OCHOBOIO [T BU3HAUCHHS,
PO3YMIHHS Ta 3alpOBa/PKCHHA B TPAKTHKy TMyOmigHOi aaMiHicTpamii
CTaHIApTiB, L0 BUIUIMBAIOTH 3 HHX, HANpPUKIal, HOPM IMpaB JIOAWHH,
JepKaBHE YIMPaBIiHHSA, aJMIHICTPATHBHI MOCIYTH; JepiKaBHA CIyx0a;
aaMiHicTpaTuBHA octulis. Ha namy aymky, YkpaiHa Bxke 3poOuna psn
BOXJIMBUX KpPOKIB MIONO YJOCKOHAJICHHS OKPEMHX NpPUHIUIIB Ta
BiZJOOpakeHHsT 1X y aaMIHICTPaTHBHHUX IPABOBUX HOpMax, Ta 3HAYHOIO
MIpOI0 BXKe HAOIHM3HUIIACS IO BiAMIOBITHUX €BPOMEHCHKUX 3Pa3KiB.

HaykoBuii KepiBHHUK: K.I0.H., JOLEHTKA, JOLEHTKAa Kadeapu
aamiHicTpaTuBHOro mpaBa HanioHaJbLHOTO IOPHANYHOIO YHiBEPCUTETY
imeni SIpocaaBa Myaporo Kosryn M. C.
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Temamuunuii nanpamox Ne 1:
Ilpaesosi acnexmu 3axucmy npae 10OUHU 8 yMOBAX 30poiinoi azpecii
pociiticokoi pedepauii

Paninceka B.O.,

1.10.H, mpodecop,

3aBigyBad JadopaTopii mpo0JieM MpaBoBOro Ta OpraHizaniiHoOro
3abe3nedyenHs AisibHOCTI MiHicTepecrBa JIHAI MBC Ykpainu

JAvutpuk 0.0.,

HauionanbHuii puAUYHMIL YHIBepcUTET

imeni SIpociaBa Myaporo,

1.10.H., ipodecop, 3aBinyBau kadeapu ¢inancoBoro npasa,
HaykoBo-ocaiauii iIHCTUTYT NpaBoBoOro 3a0e3nev4eHHs
inHoBauiiiHoro po3suty HAIIpH Vkpainn,

3aBigyBay Bigginy 3arajbHux npo6Jiem (popmMyBaHHs

Ta peaJizauii inHoBaniiHol moaiTKM,

3acay:keHuii a4 HAYKH i TeXHiKM YKpaiHu

COULIAJIbHUM 3AXUCT JITER

B YMOBAX BOEHHOI'O CTAHY: IPABOBUM ACIIEKT

Hditn, mo 3pocraroTh B yMOBax BiliHM, 3axWINEHI HOpMaMH
MDKHapOJHOTO TYMaHITapHOTO TpaBa SK YacTWHA IUMBUIFHOTO HACEJICHHSI.
IIpore, 3 orusgy Ha BPA3JIUBICTH 1 MOTPeOM, TMOB’SA3aHI 3 JUTSIYUM
PO3BHUTKOM, JiTH MOTPEeOYIOTH 0cO0NMMBOro 3axucty. Tak, y 38iti OOH 1996
poky «BrumB 30poifHOTO KOH(IIIKTY Ha MiTel» 3a3HAYAEThCA, IO IMif] Yac
BifHM TOPYUIYIOTbCS BCi IpaBa JUTHHU: MPaBO Ha KHUTTS, IpaBo OyTH 3
ciM’€l0 1 TrpomMagol, MpaBO Ha 3I0POB’s, IMpPaBO Ha PO3BUTOK
0COOMCTOCTI, a TaKOXK MpaBO Ha TypOoTy i 3axuct» [1].

VYkpaiHCchbka MpaBoOBa JOKTPUHA BH3HAE HEOOXIIHICTH OCOOIMBOTO
NPaBOBOTO PEXHMMY COIAbHOTO 3aXUCTY JITEH, 10 3pOCTalOTh B YMOBax
BiliHH. SICKpaBUM CBiIYEHHSM LBOTO €, Hampukiaa, 3akoH Ykpainu «lIpo
COLIIbHUM 3axucT nited BidHM» Bim 18.11.2004 No 2195- IV [2], HOpMu
SKOro mnepeadayanud BHILIATy oco0aM, BH3HAHMM SIK JITH  BiMHH,
¢inancosux  Buruiar. Ilpore HOPMH  MIKHapOJHOTO npaBa
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MOBIJILHO IMIUIEMEHTYBAJIHCS B HalliOHAIbHE 3aKOHOAAaBCTBO. KpiM okpemux
HOopM y 3akoHi Ykpainu «[Ipo oxopony mutmHCcTBa» Bim 26 kBiTHa 2001
poxy Ne 2402-111, ne Oyno 3akpimieHO BU3HAYCHHS TOHSThH

«INTHHA, SKa TOCTpaXkaaja BHACTIIOK BOEHHHX JiM Ta 30pOHWHUX
KOH(JIIIKTIBY, «INTHHA, KA TiepedyBa€ y CKIaJHUX )KUTTEBUX OOCTaBUHAXY,
nepeadavanocs HaAaHHS HUM NpaB Ha Oe30mJiaTHE XapuyyBaHHS y 3aKjajax
OCBITH Ta JepKaBHOI IIJIBOBOI MIATPUMKH UIA 3A00YTTS OCBITH Yy
Jep’KaBHUX Ta KOMYHaJbHUX 3aKkiagax ocBiTH [3], ¢akTuuHO ykpaiHCbke
3aKOHOJABCTBO HE MICTHJIO HOPM, sIKi O BpETyJbOBYBaJIM TMPAaBOBUI PEXUM
COIIaTFHOTO 3aXWCTy JiTell B yMOBaX BOEHHOTO CTaHy.

Hesaxatoun Ha T1e, mo 2019 pomi VYkpaina mnpuegHamacs [0
Hexnapanii npo 6e3neky wmkin (Safe Schools Declaration), o0CHOBHOIO METOIO
SKOi € OpraHizallis OCBITHbOI CHCTEMH TaKHUM YHHOM, II00 BOHA JOTIOMOTJIa
3aXUCTUTH MOIiTed Ta MOJOIb BiJ CMepTi, TpaBM Ta €KCIUIyaTallil ImijJ 4ac
30porHUX KOH(JIIKTIB, NMPOTE 3aXO[liB, MmepeadaueHux wiew [eknapariiero,
3ailficHeHo He OyIlo, a ii MoNoKeHHS He OyJIM IMIUIEMEHTOBaHI B YKpaiHChKe
3akoHomaBcTBO [4]. YV cepmHi 2021 poky Kabiner MinicTpiB Ykpainu
BCTUTHYB JIMIIIE 3aTBEPAMTH TUIAH 3aXOiB MO0 i1 pearizamii [5].

ToOTo, He3BaXkarO4M Ha Te, 110 BiiChbKOBUI KOH(IIIKT Mik Pociero Ta
YkpaiHo TpuBaB Maiike 8 pOKiB, HalllOHAIbHE TPaBOBE IOJE€ y MHUTaHHI
COIIIaJIBHOTO 3aXHCTy [iTe B yMOBax BIiffHW BUSBHJIOCS HETOTOBHM [0
BUKJIMKIB, sIKE TIOCTaBMUIJIO TOBHOMAacITabHe BTOoprHeHHs Pocii B Ykpainy 24
mortoro 2022 poxy. BupimyBatum mTpoOIeMH IOBEIOCS BXKE «IIO XOIy
CIIpaBI».

He MokHa He BIAMITHTH PSJl 3aX0/1iB Ta HOPMAaTUBHO-TIPABOBUX aKTiB,
K1 3MIIHCHUB Ta IPUIHSB ypsi/I 3a TIEpioJ] TPUBAHHS BiliHU.

- 3akoH «[Ipo OXOpOHY JAMTHHCTBA» JONOBHEHO HOPMaMH, IO
BH3HAYAIOTh 3aKOHHUX NPE/ICTaBHUKIB TUISE TTeH,
3apaxOBaHUX/BIAIITOBAHUX HA ILI0I000BE NepeOyBaHHs J0 3aKIajiB pPi3HUX
TUMiB, (OpPM BIACHOCTI Ta MIAMOPSIKYBaHHs], BIAMITOBAHUX VY CIM’IO
NaTPOHATHUX BHXOBATENIB Yy pa3i MepeMilleHHs, Y TOMY YHCIi 32 KOPJOH 3
METOI0 eBaKyalrlii i Jyac il HaJ3BUYaiiHOTO a00 BOEHHOI'O CTaHy B YKpaiHi
[3;

- BHeceHo 3MiHM 10 llopsnky mnpoBaKEHHS MAiSUIBHOCTI 3
YCHHOBIICHHS Ta 3J[IHCHEHHS HATJISITy 32 IOTPUMAHHSM IIPaB yCUHOBJICHUX
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JiTel, SKUH BCTAHOBIIOBAaB HOBY MPOLENYpY YCHHOBICHHS TUTHHH,
THMYacOBO TepeMiIeHoi (eBaKyiioBaHOT) 3a MeXi YKpaiHu MiJ 9ac BBeIEHHS
Ha TepuTopii YKpaiHu Haa3BHUatHOTO a00 BOEHHOTO CTaHy [6];

- Ilopsamox mpoOBamKeHHS OpraHaMH OIIKH Ta IKIyBaHHS
OiSUTBHOCTI, TOB’s3aHOT i3 3aXWUCTOM TIpaB JAWTHHM, 3aTBEPKEHHUH
nocranoBoto Kabinery Minictpie Ykpainu Big 24 BepecHs 2008 poky Ne
866, Oyi10 TOMTOBHEHO HOPMAaMH MO0 OCOOIMBOCTI BJIAIITYBAHHS JITEH, SIKi
3anumuiaucs 0e3 0aTbKiBCHKOTO IIKIYBAaHHS, Yy TOMY YHCHTI JiTeH,
PO3Iy4YeHUX 13 CIM’€l0, MITEU-CHPIT, NiTeH, M030aBIeHUX OaThKIBCHKOTO
MiKITyBaHHA, B MEPioj] BBEACHHS Ha TepuTOpii YKpaiHW Haa3BHUaWHOTO 200
BOEHHOTO CTaHy, 3TIHO AKOTO MiTH, SIKi 3aiWIIIINCS 0e3 0aThKiBCHKOTO
OiKIyBaHHA, y TOMY UYHCHi JiTH, pPO3Jy4eHi i3 CiM’€10, THMYacoBO
BJIAIITOBYIOTECSA [0 TMPUHOMHUX CIMEH Ta IUTSYUX OyIWHKIB CiIMEHHOTO
Tumy. Y pasi 3arubeni 6aTekiB abo iX 3HUKHEHHS, TUTHHY BIAIITOBYIOTH JI0
NpUHOMHOI POAMHU Ta AWUTIYMX OYJMHKIB CIMEHHOTO THIy Ha 3arallbHUX
mijicTaBax 3 MPU3HAYCHHSIM BHIUIATH JIEPKABHOT COLIaTbHOT TOTIOMOTH;

- BHECEHO psx 3MiH 10 3akoHy Ykpainu «lIpo 3abe3neueHHs mpas i
cBO0OO/ BHYTPIIIHBO MEPEMIIIEHUX 0Ci0», SKUMHU TepeAdaYeHO HaTaHHS
(hiHaHCOBOI MIATPUMKH POIUHAM, IO 3MYILIEHI OyIU MEPEeMiCTHTHUCS 31 CBOTO
OCHOBHOTO MiCIsI TIPOKMBaHHS Ta (hiHAHCOBOI JOMOMOTH [ITBMH, IO
nepeMicCTIIIICs 0e3 CYyIpoBOy OaThKiB;

- pagHMKOM—YIIOBHOBa)KeHOIO [aBu nepxaBu Ta peanizyBaB Odic
IIpesupenta coimbHo 3  Jursunm  dormom OOH (FOHICE®) Ta
MiHicTepcTBOM comlaibHOT IIOJIITUKHA VYkpainu 1HIIIOBaHO
3arajibHOHAIIOHATIbHY Mporpamy «JluTMHa He cama», B paMKax sKoi
CTBOPEHO 4aT-00T y Tejerpami, 3a JOMOMOTOI0 SKOTO MOKHA 3aIpOIIOHYBaTH
MPUXUCTOK JUTHHI, MOBIJIOMHUTH TIpO 3aryOieHy abo 3HaiileHy CaMOTHIO
MUTHHY, HAAaTh iHQOpMAIi0 MpO MDKHAPOAHI OpraHisamii, siKi TOTOBI
NPUXHUCTUTH YKPATHCHKUX JITEH;

- Ha mopram «Jlis» MOXXHa TONATH 3asBYy PO B3ATTS Ha OOIIK
KaHAMJATIB YCHHOBJIIOBadi, OOpAaBIIM OHJIAWH-TIOCHYTY «YCHHOBJICHHS:
peecTpariist KaHIUAATOMY;

- 3IIACHIOETHCS Psi 3aXO0[iB 3 3a0€3IMEUeHHsT YMOB IS TOTO, 100
YKpaiHCBKi IITH MOTJIM 3100yBaTh OCBITY B YMOBaX BilfHH.

- B YCIX rijKax BjJaJd BiJ HAI[lOHAJIBHOIO JIO MICIIEBOTO PIiBHS
CTBOpEeHi abo cTBOprorOThe Koopaunariitai mrtabu, pododi Tpynu Ta iHIm
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MDKBIIOMYi OpraHu, SKi HalpalbOBYIOTh MAPIIPYTH Ta MAKETH HEOOXiTHUX
3MiH Ta pedopM Il 3a0e3neUCHHS HAJICKHOTO KUTTS Ta 30POB'S, a TaKOX
3aXUCTY MPaB JiTeH y BOEHHHUH Ta MiCISBOEHHI YacH.

dakTHYHO, HE3BAKAIOUYM HA CTaH, B IKOMY repeOyBae Halla KpaiHa, Ha
Cy4acHOMY eTarni BHOYJOBYETHCSI HOBA MPAaBOBA CHCTEMa 3aXHCTY MpaB JiTel
B YMOBaxX BOEHHOTO CTaHy.
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Kosanenxko JI. I1.,

HauionanbHuii lopuanyHnii yHiBepcuTeT
imeni fIpociaBa Mynaporo,

J1.10.H, mpogecopka,

AoneHTKa Kadenpy aIMiHICTPATHBHOIO IPaBa
Ta aJAMiHICTPATUBHOI AISUILHOCTI

JEAKI IUTAHHSA OO0 ITPABOBOI'O PET'YJIFOBAHHS
3AXOMIB 3AXUCTY NIPUBATHHUX OCIb
1T YAC JJIf BOEHHOI'O CTAHY

Cy4acHe 3aKOHOZABCTBO MPO 3aXKCT MPaB i CBOOOA MPUBATHUX 0Ci0
mig dYac il BOEHHOTO CTaHy XapakTepPU3YETbCS HASBHICTIO BEJIUKOI
KUIBKOCTI 3aXOJ(iB, SIKi 3aCTOCOBYIOTh YHCJCHHI CyO’€KTH MyOIiuHOrO
aZMiHICTpYBaHHS, KOKEH 3 3aXOiB Ma€ CBOi crierudidai 0COOIUBOCTI.

HaiiGinem cyTTeBe 3HaYeHHS Mae Kiacudikallis 3a TOBHOBXKEHIMHU
(pynkuismu) cy0’ekra myONIYHOTO agMiHICTPYBaHHS, SKUH 3aCTOCOBYE
3aX0IM 3aXWCT