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Kuninkosa Ipuna Bonogumupisua —
KUTTEBUM LIJIAX

Ipuna JKuninkosa Hapoaunacs 11 6epesns 1959 poky B M. XapKosi.

[Ticist 3akiHYEHHS IKOJIM MTOCTYTHJIA Ha BEeUipHi (haKynbreT XapKiBChKO-
r0 IOPUANYHOTO iHCTUTYTY. OJHOYACHO 3 UM TpalfioBaja CeKpeTapeM-Ma-
IIMHICTKOXO B XapKIBChKIN 00JACHIH MPOKypaTypi.

Y 1981 poui BoHa 3akiHuMIa XapKiBCbKHIA IOPUIUUHUHN IHCTUTYT 1 Iicas
I[FOTO ITOYaJIa MPAIIOBATH Ha MOCAJi CTakepa-I0CiiiHUKa Ha Kadenpi mu-
BUTBHOTO TIpaBa. Y nuctonaai 1983 poky mocrynuia B acipanTypy.

VY 1986 pori B XapkiBcbkoMy ropuaunuHoMy iHeTUTyTI 1. B. XKuminkosa
3aXHCTHIA KAHIUIATChKY qUcepTanito Ha TeMy «[IpaBoBi rapaHTii 3MIilIHEHHS
ciM’i». Y ToMy K poIli BOHA cTajla aCUCTEHTOM Ha Kadeapi IUBIILHOTO Tpa-
Ba, a Yepe3 YOTHPHU POKH JIOLICHTOM Kadeapu.

3 1994 p. 1. B. XKuninkoBa Oyiia MOCTIHHUM 1 aKTHBHUM YJICHOM MiX-
HApOIHOTO ToBapucTBa cimeitHoro mpasa («The International Society of Family
Lawy, ISFL). ¥V pamkax cninpaui 3 ISFL Buctynana 3 1onoBisiMu aHIIiii-
CHKOIO MOBOIO 3 Pi3HHX Mpo0JieM ciMeiHOro mpasa Ha koH(pepenmisx B Kap-
nidoi (cromuns Yenbcy, Benuka bpuranis), Ocno (Hopgeris), Konenrareni
(Manis), CtpacOyp3i (PpaHitis).

Y 1995 p. na 3anpoieHHs AMEpPUKaHCHKOI acomiallii IopucTiB (American
Bar Assosiation, ABA) y ckmazi generamii «[IpoBigHi ropuctu Ykpaiam» Oyna
B 3-x THkHEBOMY BiapspkeHHi B CIIIA (Bammnarron, Benic-I'apaenc (mrar
Ornopuna), Jlerpoiit, Yukaro) 3 BABYCHHS MPABOBOI CHCTEMH 1 3aKOHOIABCTBA
CHIA.

VY 1996 p. — 2 MicsUHE HAyKOBE CTAXKYBaHHS B HAHOLIBIIIOMY Jiep>KaBHO-
My yHiBepcureTi mrary [liBgenna Kapomina (CIIA, micto Komym6ist) — Vai-
BepcureTi [liBnenHoi Kapomninu.

I3 ceprast 1998 p. mo ciuenp 1999 p. Oyna Ha HAYKOBOMY CTa)KyBaHHI
(mocnigHuIbKa poOOTa) 3a mporpamoro oy dynbdpaiita B CILIA (MicTo
Xaptdopa, mrar KOHHEKTHKYT).

Y 2000 p. Ipuna BononumupiBHa 3axXUCTHIA JUCEPTAIliI0 HA 3000y TTS
BYCHOT'O CTYIICHS TIOKTOPa FOPUINIHIX HayK Ha TeMy «[IpobieMu mpaBoBOro
peXUMy MaiiHa YJIEHIB CiM’1».

Hayxosa criagmuna 1. B. JKuiakoBoi cTaHOBUTE O5M3bK0 250 HayKOBUX
Mpallk Ha YKpaTHCHKIiM Ta aHTITHChKIM MoBax. Cepell HAyKOBHX 3100y TKIB CJTiJT
HazBaTi MoHOTpadii «1Lro6HMI KOHTpakT» 1995 p., «IIpaBo BIacHOCTI TO-
apyxoxs» 1997 p., «IlpaBoBuii pexum maiina unenis cim’i» 2000 p., «Pozi-
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pBaHHs U0y » 2007 p., @ TAKOXK HAYKOBO-TIPAKTUYHUI KoMeHTap 10 CiMeii-
HOTO KOJIEKCY YKpaiHu.

VY 2002 p. Ipuna BonogumupiBHa BUCTyNaa 3 AOMOBIAII0 aHIIIHCHKOIO
MOBOIO 3 TIPOOJIEMaTHKH CIMEHHOTO TTpaBa B MPOBIIHOMY yHIBepcHUTeTI Smo-
Hii — L{enTpanpaomy TokilicbkoMY YHIBEpCHTETI.

Ha xanb, xurts [punu Bononumupisau nepeayacHo obipsasiock 17 Be-
pecHs 2012 poky, 110 CTano HEMOMPABHO BTPATOO JIJIsl KOJIEKTHBY YHIBEp-
cutery. [lam’aTh TIpo Hel HA3aBKAM 3aTUIIUTHCS B HAIIUX CEPIISX.



booan /. B.
3000y6au uujoi oceimu 3 poKy HagYamHs
oceimuboeo cmynens oaxanasp HHIMIImaM HYOMA

OYHKUIOHYBAHHSI IHCTUTYTY CYPOI'ATHOI'O
MATEPUHCTBA B YMOBAX BIMHH

[TopiBHAHO HOBHUIl IHCTUTYT, IO 3’IBUBCS B CIMEHHOMY 3aKOHOJABCTBI —
CyporaTtHe MaTepuHCTBO. Moro 3akpimnenns npunanae Ha 2002 pik, komu
B Cimeiinomy Konekci Yipainu (nami — CK Ykpainwu) 3’sBunacs crarts 123,
3TIAHO SIKOi IependaveHo «BU3HAUCHHS TOXOMKCHHS TUTHHU, HAPOKEHOT
B PE3YJIbTATi 3aCTOCYBAaHHS TOTIOMIKHUX PENPOAYKTUBHUX TEXHOIOTiM» [1].
Crij BKa3aTH, [0 MUTaHHS CypOraTHOTO MaTePUHCTBA € IOCUTh aKTyaJIbHUM
He JuiIe B YKpaiHi, aje 1 y BCbOMY CBiTi, OCKIJIBKH 3 KO)KHUM POKOM JTHIIIE
3pocTae BiIcOTOK Oe3rutiHocTi. Tak, Ko y cBiTi 0au3bko 15% Bij 3araib-
HOT KUIBKOCTI Map MaroTh Oe3ILIiA/s, To B YKpaiHi el TOKa3HUK CTAHOBUTh
maitke 20% [2]. ToOTo, 11e BKa3ye Ha MIBHIKO MPOTPECYIOUY MPodiIeMy cyc-
MJIBCTBA, OJTHAK, B CBITJII OCTAHHIX MOJIH peryItOBaHHS 3raJJaHOTO ITHCTUTYTY
€ JICII0 HEOTHO3HAYHUM, IO 1 3yMOBHIIO HEOOXITHIH JJAHOTO JTOCITIPKEHHSI.

B cBiTi icHye Hebararo kpaiH, Ji¢ Ha 3aKOHO/IaBYOMY PiBHI mepedaueHo
MOXJIMBICTh CYpOraTHOTO MaTePUHCTBA, 30kpeMa e Mekcuka, Kanazna, [py-
311, KomymOis, a Takox Yipaina. Tak, perymoBaHHS IIbOTO MUTAHHS 3a0e3-
neayetbest, Hacamnepen, CK Ykpainu, [{usineanM Konmexcom Ykpainu, 3a-
KoHamu YKpainu « OCHOBHU 3aKOHOaBCTBA YKpATHH PO OXOPOHY 30POB’sI»,
«[Ipo nepxaBHY peecTpalilo aKTiB UBIILHOTO CTaHy», Hakazom MiHictep-
cTBa 0XOpoHu 310poB’s «IIpo 3arBepaykenHs [lopsaaky 3acrocyBaHHs 10110-
MDKHHUX PETPOAYKTUBHHUX TEXHOJIOT1H B YKpaiHi», a TAKOXK HU3KOK 3aKOHO-
poekTiB «I1po TOMOMIXKHI PeNpOIYyKTHBHI TEXHOJIOTI», «I1po 3acTocyBaHHsS
JOTIOMDKHHUX PENPOAYKTUBHUX TEXHOJIOTH, «[Ipo 3acTOCyBaHHS TOMOMIXK-
HUX PEIPOTYKTUBHUX TEXHOJIOTIH Ta 3aMiHHE MAaTEPHUHCTBOY» TOIIIO, TPUIHST-
TSI SIKAX JIOTIOMOYKE TIOBHOIO MipOIO PETYITIOBATH MMUTAHHS CYypOTaTHOTO Mare-
PHHCTBA.

[pakTrka HaJaHHS MOCIYT CypOraTHOIO MAaTePUHCTBA B HAIIIH JIepiKaBi
peartizyeTbcs 4epes mpaBo Ha 0aThbKiBCTBO Ta MAaT€PUHCTBO, IO CIIPSIMOBAHO,
SIK MH TaJIaéMO, OLTBIIIe Ha 3aKOPIIOHHOTO «CIIOKMBayay, a He BITYU3HSIHOTO.
Taka TeHIeHIIisI, Ha HAIII OIS, 3yMOBJICHA, B OUTBIIIOCTI, HU3bKUM PIBHEM
JIOXOMIB YKPaiHCBKOTO HApO/y, OCKLIBKH 1€ TAKH JTOPOTrOBapTiCHA MPOLIEAYpa,
HEIOCTAaTHIM HOPMAaTUBHO-TIPABOBUM 0a3MCOM PETYJIOBaHHS 3A1HCHEHHS 1Ti€l
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TpOLIEypH Ha JaHUH MOMEHT, TaK sIK CypOraTHE MaTePUHCTBO 3IIHCHIOETHCS
MPUBATHUMH KJTIHIKAMH 1 JIepKaBa Makke He MOB’sA3aHa 3 I[UM, TOOTO 1I¢ MPH-
BaTHUH Oi3HecC. BilMoBiTHO, HEIOCTATHICTH TAKOTO PETYITIOBAHHS € MATPYHTIM
JUIS 37I0BKMBAHHS 0c00aMH, 30KpeMa 11e OE3KOHTPOJIbHE MePEeMILLIEHHSI HOBO-
HApPOPKEHUX JITEH, pePOAYKTUBHUX KITITHH Ta TKAHUH TOLIO 33 MEXi KpaiHH,
3aj1s 30araueHHs. Ha Hamn momsiz, 11e MOYKHa pO3IIISAaTH sIK TOPTiBIIEIO JIFOIb-
MH, 30KpeMa HOBOHAPOHKEHUMH Ta HABITh 1€ HEHAPOKEHUMH JiThbMH.

[ToBHOMacIITaOHE BTOPrHEHHSI BHECIIO CBOT KOPEKTHBH Y (DyHKII1IOHYBaH-
HS IHCTUTYTY CypOraTHOTO MaTepUHCTBA. 30KpeMa, B IesKi Mipi, JierajizyBa-
JI0, OCKUJIBKU Ha CHOTOJIHIIIHIN JIEHh MOXJIMBO O€3MPOOIIEMHO MepeBe3TH
TaKUX JiTell Ha OKYIIOBaHy p() TEPUTOPIIO, a MOTIM BUBECTH iX B HEBITOMOMY
HaNpsIMKY, 110 Tyxe nomupeHo. KpiM Toro, 3 mo4aTtkoM BilfHH 3aKpHIIN KOP-
JIOHH, 1110 CTBOPUJIO 3HAYHI MEPELIKOAN MPUi3Ly TeHETUYHO PiIHUX OaTbKiB
JI0 CYypOTaTHUX MaTepiB, OCKUIBKHU BIJCYTHI MpsiMi aBiapeicH, MOCTiiiHI 00-
CTPIJIH, 110 MPU3BOJATH 0 HEOE3MEKH KOXKHOT XBHUIIMHY NepeOyBaHHS Ha Te-
puTopii KpaiHu TOIIO. 3 L€ METOIO KIHKH €BaKyIOIOTHCS 0 1HO3EMHUX
KpaiH, 3aJUls MMOJIETILIEHHs 3ycTpivi 3 OaTbKaMM, OJHAK 3BiJICH BUIUIMBAIOThH
1 1H1I1 IpoOIeMH, HAITPUKIIA, PEECTpallisi HAPOKEHOI AUTUHH TOLLIO.

TouHa KUIBKICTh TaKUX JiTeH, HAPOMKEHUX BiJl CypOraTHUX Marepis,
Ha JJaHUH MOMEHT HE BiJiloMa, TaK caMo sIK i MicIie 1X nmepeOyBaHHSI, TOIAJBIITY
Jioitto Totiio. ToMy, moromkytounck 3 OcTpoBebkoto b. B. HeoOxiHUM € CTBO-
peHHs Ta 3a0e3neueHHs] PyHKLIOHYBaHHS OKPEMOTO PEECTPY HApOIKEHUX
B YKpaiHi cyporaTHUMH MaTepsiMu ziteit [3, c. 77].

CrocoBHO peecTpallii HapOHKEHOT AUTUHH, TO Y 3B’ SA3KY 3 BUI3JIOM CypO-
raTHOi MaTepi 3a KOPJOH, BUHUKAE HEOOX1THICTh peecTpallii 0CTaHHBOI SIK 3a-
KOHHOTO OMiKyHa, ToOTO odiniitHoi marepi. Taki «mpobieMu» 31e011b110T0
BHHHUKAIOTh B THX KpaiHax, Jie 0aThbKo Ta jKiHKa, 110 HApOJMJIa BU3SHAIOTHCS
Oionoriunumu O6arbkamu (Icnanis, Himewunna, Benuka bpuranis tomro) .
B cBoto yepry, ykpaiHcbKe CBIJOLTBO MPO HAPOKCHHS IUTUHU B TAKUX
KpaiHax He BU3HaeThes. ToMy, Ha Halll OIS, HEOOX1AHUM € 3a00poHa 3/iii-
CHEHHSI CypOraTHOIO MaTepUHCTBA AJIS TPOMAJIiH TUX KpaiH, Je meple 3a-
OOpPOHEHO Ha 3aKOHOAABUOMY DiBHI.

Crizn BkasaTy, 110 Ha TIOYaTKy peaji3alii npoueaypu CyporaTHoro Mare-
PHHCTBA MiX IX Cy0’€KTaMH YKJIAJA€eThCs JOTOBIp, K TapaHT 3aKpiIUICHHS
BiTHOCHH Mik HUMH. Ha 3akoHO#maB4OMY piBHI HE MPOMUCAHO YKOTHUX BUMOT
Ta MPOLENYPHU YKIAJEHHS TaKOTO JIOTOBOPY, TOMY BiH IMOBHHEH YKJIaJaTUCS
Ta BiJNOBIAaTH 3arajJbHAM BUMOTaM, L0 XapaKTepHi IS IUBLILHO-TTPABOBUX
JIOTOBOPIB. YKIIaJalo4u JOTOBIP CTOPOHU MOBUHHI BpaXOBYyBaTH Ti MpaBa
Ta 000B’SI3KH, a TAKOXK BIMOBIIaIbHICTh, IO MOXKE BHHUKATH IIiJ1 4ac peati-
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3amii mpouexypu CyporaTHOro MaTepuHCTBa. TakoK KpiM JIBOX 3raJlaHuX
CTOpIiH MOXKE OyTH 1 TPETSl, SIK MIPaBHUJIO 11€ METUUHUM 3aKJIaj, 3 SIKUM MOXYTh
MiJIHCAaTH JOJaTKOBUN JOTOBIp [4].

Ha nymKy HayKOBIIiB JOCUTh MTOIIMPEHUM € HACTAHHS HETATUBHUX HACIi/I-
KiB B Pe3yJIbTarTi 3/[ilICHEHHs CypOraTHOTO MAaTepPUHCTBA, 30KpeMa, Lie: «HE0-
TPUMAaHHS NPaBUJI CypOraTHOIO MaTip 10 ab0 irHOpPYyBaHHS JOMOBJICHOCTEH
TeHeTHYHUMHU OaTbkamu (HempodgeciiiHo ckiafeHui 1oroBip /.../); BinMoBa
BiJIaTH AUTUHY F€HETHYHUM OaThbKaM B YiTKO BU3HAYEHUH CTPOK MIiCis Ha-
pomKeHHs (0OMaH 31 CTOPOHM CypOoraTHOi MaTepi /.../); BiIMOBa «T€HETUYHUX
0aTbKiB) Bil HOBOHAPOPKEHOI TUTUHU a00 BiIMOBA BiJl BUILUIATH BUHATOPOIU
cyporarHiii matepi /.../» [5, ¢. 150]. 3okpema, 10 OCTAaHHBOTO MOXKHA JIOJATH
TaKOXK BUIMAI0K, KOJIM TeHETUYH1 OaThbKH TOMHUPAIOTh 400 PO3ITyUYarOThCS, OHAK
PETYIIOBaHHS TAKOTO MUTAHHS HE Tepea0aueHo 3aKOHOABCTBOM.

OTixe, Ha OCHOBI BCHOTO BHUIIEHABECHOTO MOXKHA JIMTH O BHCHOBKY,
10 CyporaTHE MaTepPUHCTBO € CMACIHHIM Ta MOXJIUBICTIO BECTH IACIHBE
XKUTTS IS Tap, 10 He MAloTh MOXKJIMBOCTI MaTu aiteil. B Ykpaiui iHcTHTYyT
CYpOTaTHOTO MAaTEPHHCTBA € JICTATi30BaHUM Ta 3aKPIINICHUM Ha 3aKOHOIAB-
YOMY PiBHI, X04 MU 1 Ma€EMO HEJOCTATHIO HOPMATUBHO-TIPABOBY 0a3u IJst
pEryaIoBaHHS MEPIIOro, 0COOIMBO B YMOBax BiifHM. OHAK, BPaxOBYIOUH
1€ BCE, BKa3aHUil iHCTUTYT B YKpaiHi MOTpeOye MOAANBIIOTO Y0CKOHAICHHS
BIJIMIOBIAHO 70 BCIX THX MEPEIIKO, Mepe]l SIKUMHU CTOITh HaIlla AepKaBa.
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bonoap H. I1.

KAHOUOam 10puOUYHUX HAYK,

3aesidysauxa kagheoporo L{usinbHo-npasosux Oucyuniin
ma npasosoi NIOMpUMKY NIONPUEMHUYLKOI OISTbHOCTI
TOB «Xapxiecokuil ynisepcumemy, Xapkis, Yxpaina

CITPOINEHHA MPOUHEAYPH OIIKYHCTBA
HAJ AITBMU B YKPAIHI ITI1 YAC BIMHU (IIEPEBAT'
TA PUBUKHN)

[MuranHs 3axucTy npaB IUTHHH, i1 pO3BUTKY B YKpaiHi i A0 MOYATKY
MMOBHOMAIITAOHOTO POCIHCHKOTO BTOPrHEHHS OYyII0 aKTyalbHUM. 3 TOYaTKOM
BiliCEKOBOT arpecii, BOHO Ha0ys0 0COOIUBOI TOCTPOTH.

Cranom Ha 1 ciuns 2024 poky B YkpaiHi OibIl HiX 27 THC. JiTel 3poc-
TAIOTh y 3aKjIaJiaX IHCTUTYIIIHOTO NOonIsAay Ta BuxoBaHHs.[1] Cepen aiTeH,
sIK1 mepeOyBarOTh B IHTEpHATHUX 3aKiiajiaX, € AITU-CUPOTH Ta JiTH, 11O 3a-
JIUIIMINCH Oe3 MiKIyBaHHA OaTbkiB. [IpuunHaMyU NOTpaTUITHHA IiTeH y 3a-
KJIQJM IHCTUTYIIIHHOTO JOIIISTy Ta BUXOBAaHHS € SIK BTpara 0aThKiB (CMEPTh
YH OTOJIONICHHS TTOMEPIIMMH), TaK 1 O1THICTh POJMHH, aCOIIATBHICTH Ta 0e3-
poOITTs OaThKiB, CKJIa/IHI JKUTTEBI OOCTABUHU, CTaH 3I0POB’s JiTEH Ta iHBa-
J/THICTB.

Ti mity, sKi BTpaTnny OaThKiB, pa3oM 3 TUMH, YHiX OATHKiB MO30aBHIH
0aThbKIBCHKUX TIPaB, Y 3B’SI3Ky 3 HE 3a0€3MEUCHHSM HaJIC)KHOTO BUXOBAHHS
CBOIX JiTeH, TOTpeOyIOTh IIPaBOBOT, OpraHi3aIliifHOI Ta COLIAIBHOI i ATPUM-
KU BiJ I€PKaBH.

3 28 uepBHA 1996 poky KoncTtutyrieo Ykpainu rapaHTOBaHO TITAM ycCi
rpaBa, HEOOX1THI ISl IXHLOTO PO3BUTKY 1 KHTTH. [2]

Ha 3axucT npaB TUTHHM, 11 PO3BUTKY MPUHHATA HU3Ka MIDKHAPOIHUX JI0-
KyMeHTiB. Cepe/] X JOKYMEHTIB 0COOJIMBO BaKIIMBe 3Ha4eHHs Mae KoHBeH-
ist OOH npo mpaBa AUTHHH, Ky OYyII0 BiAKPHUTO IS MiIHCAHHSL, paThdika-
nii Ta mpuexHaHHs pesosronieto 44/25 I'enepanbHoi Acambinei OOH
Bix 20 ymctonama 1989 p. s Konsentiis parudikorana BepxoHoro Pamoro
VYkpainu i HaOyna unHHOCTI A5t Ykpainu 27 Bepecus 1991 p. [3] Came uumun
MDKHApOJHUMU 3000B’sI3aHHSAME YKpaiHa Ma€ rapaHTyBaTH CBOOOAY 1 Tif-
HICTB CBOIM JiTSM, i CTBOPIOBATH YMOBH JUISI IXHBOTO BCEOIYHOTO PO3BUTKY.

3 MeToro 3abe3meueHHs peanizanii mpaB TUTHHHU Ha JKUATTS, OXOPOHY
3II0pOB’sI, OCBITY, COIIANILHAN 3aXHCT Ta BCCOIYHUI PO3BUTOK B YKpaiHi
OCTaHHIMHU pOKaMH OyJ0 IPUHHATO HU3KY HOPMATUBHO-TIPABOBUX aKTiB, AKi
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BCTAHOBIIOIOTH OCHOBHI IPHUHITHITH Ta HATIPSIMH 3aXKCTY MPaB JiTEH, a TAKOXK
OCHOBHI 3acaJiul Iep>KaBHOI MOJITHKH Y 1iil cepi.

3okpema, y 2001 p. npuiinaro 3akoH Ykpainu «IIpo oxopoHy AUTHH-
CTBa»[4], B SIKOMY BCTAHOBIIIOEThCS, III0 OXOPOHA JUTHHCTBA B YKpaiHi € cTpa-
TETIYHUM 3arajJbHOHALIOHATEHUM MIPIOPUTETOM.

Husinbuuii [5] Ta CimeliHuii kogekcn Ykpainu[6] a Takox 3akoH Ykpai-
HU «[Ipo 3a0e3neueHHs opraHi3amiiHo-PaBOBUX YMOB COLIIATBHOTO 3aXUCTY
JUTEH-CUPIT Ta JiTei, M030aBIeHUX 0aThKIBCHKOTO MIKITyBaHHs Bia 2005p.
[7] BU3HAYarOTh MMPABOBi, OpraHi3alliiiHi, COIiajbHI 3acajJy Ta rapaHTii Jaep-
JKaBHOT MITPUMKH AITEH-CUPIT Ta JITEH, M030aBICHUX 0aThKIBCHKOTO TIKITY-
BaHHS, @ TAKOXK 0CI0 i3 1X ymuca.

BrnamtyBanHst 1iTel B iHCTUTYIIHHI 3aKJIa/Id 30pi€HTOBaHE Ha Mpodiiak-
THUKY O€3O0TJISIIHOCTI, CUPITCTBA Ta HEHAJICKHOTO BUKOHAHHS OaTbKaMu
0aTHKIBCHKUX OOOB’S3KIB, y TOH ke 4ac BOHO Je(OpMy€e COLiaTi3alilo BH-
XOBaHIIiB, TPOBOKYE 3aTPUMKH PO3BUTKY, CIIPHUSIE 130IbOBAHOCTI, B OKPEMHX
BUIIAJKaX IPOBOKYE PU3UK CTATH KEPTBOIO HACHILCTBA[8].

3 METOI MOCHJICHHS HAIIPSIMIB JICTHCTUTYaJTi3aIlii CHCTEeMH 1HCTUTYITiH-
HOTO JOTVISITy Ta BUXOBaHHs HiTel mie BIiTKy 2017 poky B YkpaiHi Oyio
yxBajeHo HarionanbHy cTparerito pe)opMyBaHHS CHCTEMH IHCTUTYLIHHOTO
JOTIIsAoy Ta BUXOBaHHSA aitei Ha 2017-2026 poxu. [9] Ll pedopma cripsamo-
BaHa Ha 3MiHY CUCTEMH THCTUTYIIIITHOTO JIOTYISTY Ta BUXOBAHHS NITeH B YKpa-
{HI Ha CHCTEeMY, sIKa 3a0e3Iedye OIS | BUXOBAaHHS AUTHHU B CIMCHHOMY
a00 HaOIMKEHOMY J10 CIMEHHOTO CepeIOBHILL.

VY moromy 2022 poky y 3B 43Ky 3 POCIHCBKOIO BiHCHKOBOIO arpeciero
PO3B’s3aHOI0 IPOTH YKpaTHM, BHACIIIOK 3aru0esTi BEIUKOi KUTBKOCTI JOpOC-
JIUX TPOMa/JIsiH YKpaiHH i1 Yac BOEHHHX JIil arpecopa BeJlKa KUTbKICTb JITeH,
IO CTAJIA CHPOTaMH, Ha MIPEBEIUKUH JKallb, 301TbIIHIACE.

UunHMH Ypsaa YkpaiHu HaMaraeThCsl CIIPUATH BUPIIICHHIO TUTAaHHS BIIa-
IITYBaHHS JITEH CUPIT Ta AiTeH, 1030aBICHNX OATHKIBCHKOTO MiKITyBaHHS.

22 6epesnst 2024 p. Kabiner MinicTpiB YkpaiHu yXBaJIMB 3MiHHU 0 HOpMa-
THUBHO-IIPABOBOI 0a3H, SIKi JOMOMOKYTh JITSIM-CHPOTAM 1 JITSM, T030aBICHUM
0aTbKIBCHKOTO MIKJTyBaHHS, LIBH/IILIE MOTPAIUIATH Y CBOI HOBI poAuHHU. [9]

Tak a63ar 18 mynkTy 40 Ilopsaxy npoBaKeHHsI OpraHaMH OIIIKH Ta ITi-
KITyBaHHS JIISUTBHOCTI, TIOB’S132HOI 13 3aXUCTOM TipaB TuTHHHU[ 10], TOMTOBHEHO
PEUYCHHSIM TaKoro 3MicTy: «Ha mepion mpoxomKeHHs BINCHKOBOI CITYKOH 011
HUM 13 MOJPY>KS MOJaHHS BUCHOBKY IPO CTaH 370POB’S HE BUMAaraeThCs.
BucHOBOK mpo cTaH 3710pOB’Sl OJJHUM 13 TIOAPYHOKS HAAETHCS TPOTATOM 15
KaJEeHAAPHUX JHIB MiCIIs HOTO TIOBEPHEHHS 3 BIHCHKOBOI CITYKOM.»
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OdopmuTy oKy / MKITyBaHHS Hal AUTHHOIO, SKIIO APYTUH 3 MOAPYKIKS
niepeOyBa€e Ha BIHCHKOBIH CiTyk0i1, CTaHe mpocrTimie. 3riIHO 3 MpaBUIIaMH, T0-
JIaBaTH BUCHOBOK PO CTaH 3/0POB’ s TOBUHHI 00MABA 3 TOAPYKKS, & HE Tib-
KH JIIOIUHA, sika Oepe TUTUHY IIiJ] OMiKy. Bigrenep To, XTO CITyKHUTh, 3MOXKE
MIOZATH TaKWH BUCHOBOK IPOTATOM 15 KaJleHJapHUX JHIB IMTiCIIS TOBEPHEHHS.

3 otHOTO OOKY JieprKaBa BUXOIUTh 3 ICHYIOUHX pealiiil i HaMaraeThes mo-
JICTHIATH NPOLEAYPY BCTAHOBJICHHS OMIKYHCTBA. 3 1HIIOTO OOKY, MOTPiOHO
mam’sITaTH Mpo TpaBMYFodi Hacmiiku BiHU. [1po Te, 1mo ctaH gk ¢izuaHoro,
TaK 1 ICUXIYHOTO 3/I0POB’S BCiX BilICBKOBHUX, HE 3aJIEXKHO BiJ TOTO MOBEPHYTh-
Csl BOHM BUXOBYBATH CBOIX BJIACHUX JITEH UM 3/1IICHIOBATH OIIKY HaJ 104~
HUMH, TOTpedyBaTiMe TpuBajiol peadinitamii. Tomy mapaneisHo 3 3ampoBa-
JOKEHHSIM CIIPOIIEHOTO MEXaHi3My BCTAHOBJICHHS OMIKYHCTBA, JIepyKaBa Mae
moAdaTu Mmpo rapaHTii Ta 3a0e3Me4eHHs] YMOB BCIM BIfICHKOBUM MOAAJBIION
(hI3MYHOT Ta TICHXOJIOTTYHOT peabimiTaii Ta 0COOIUBO THM, BiJI KOTO 3aJIekKa-
THUME BUXOBAaHHS Ta OITiKa HaJ JITbMH.

[ToTpiOHO mam’siTaTH, IO METa BCTAHOBJICHHSI OMIKYHCTBA HaJ JIThbMHU,
IIe B TIEpIIy Yepry 3a0e3MeUeHHs pealtizallii mpaB Ta 3aKOHHUX 1HTEPECiB MiJI-
OMIYHUX, HEOOX1THUX JJISl IXHBOTO PO3BUTKY 1 KHUTTS.
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SIKI IMTaHHS OPOBAXKEHHS iSUIbHOCTI 3 YCUHOBIICHHS Ta BIAIITYBAaHH AiTEH-CUPIT,
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2008-%D0%BF#n15
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bopucosa B. 1.

npogecopka kagheopu yusiibHo2o npasa
Hayionanwrnoeo ropuouunozo yHisepcumeny
imeni HApocnaea Myopoeo,

unenkina HAIIpHY

OHOBJIEHHSI HUBIJIBHOT'O 3AKOHOJABCTBA
I IPOBJIEMHU CIMEUHOI'O ITPABA

B Konnemnuii onosiennst L{usinbHoro xoaekcy Ykpainu (mani — LIKVY)
niependaueHo BkItoueHHs 10 oHoBieHoro LIKY Kuuru 7 «Cimeline rnpaBoy,
II0 CTaHE BAXJIMBUM KPOKOM 0 TapMOHi3allil yKpaiHChKOI JOKTPUHH i 3a-
koHOMaBCTBA [ 1, . 59]. TakuMm yrHOM, TpoOIIEMa aBTOHOMIT CIMEHHOTO ITpaBa
HE BTpaTwiIa aKTyalbHOCTI, a oHoBIeHHI LIKY crae, sk i mepexbaganock
Konuenmiero kogudikamii mpuBaTHOro (HUBUIBHOrO) npaBa Ykpainu, Konek-
COM TIPUBATHOTO MpaBa, KUK 00’€IHy€e MPABOBI HOPMHU, IO PETYITIOIOThH
€JIMHI 32 MPUPOJIOI0 Ta 3araibHi 3a BIIACTUBOCTSAMHU IPUBATHOIIPABOBI Bifl-
HOCHHHM (MaifHOBI Ta 0COOMCTI HEMAaWHOBI) B YCiX cdepax ®KHUTTS JHOIUHH [2,
c.16]. .
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Cuin 3a3Ha4UTH, O MPOOIEMa MICIIsI CIMEHHOTO IIpaBa B CHCTEMI IIpaBa
13aKOHOJIaBCTBA, SIK CBIAYATh ICTOPUKH 1 TEOPETUKH TpaBa, Oepe CBiif moyaTok
3 JOCHIKeHb IUBLITICTIB e 3 KiHlg XX — mouatky XX1 cropiuus. Cepen
BITYM3HSIHUX IIUBIUITICTIB B Pi3HI YacH Ii€eto nmpodiemoro onikysauces O. 1. 3a-
ropoBcbkuid, [. K. Marsees, 10. C. Uepsonwnii, SI. M. IlleBuenko, 3. B. Po-
MOBcbKa, I. B XKuninkosa, B. 1. Tpy0a Ta iH111 HayKOBII, TODISIIN SKUAX Pi3-
HWIKCH. SIKIIO O/IHI 3 HUX BBAYKaJIH, [0 CIMEHHE NPaBO — MiJraity3b IUBLIb-
HOTO TpaBa, CiMEiHI MPaBOBIIHOCHHU — Pi3HOBHU/I ITMBUTLHUX TIPABOBIHOCHH,
ciMeifHe 3aKOHOJJAaBCTBO — CAMOCTIIHA Tajly3b 3aKOHOJIAaBCTBA, TO 1HIII — BiJl-
HOCHJIM CiMEHe MPaBo 10 CaMOCTIiiHO] rajry3i npasa, a ciMeifHe 3aKOHO/1aB-
CTBO JI0 CAMOCTIIHO1 TajTy31 3aKOHO/1aBCTBA.

Jlyist BU3HAYeHHS MicIis CIMEHHOTO MpaBa B CUCTEMI TIpaBa YKpaiHu, a came
30epexeHHs a00 1030aBJICHHS HOro aBTOHOMI|, CIIPOOY€EMO ITpoaHaTi3yBaTh
Ti KpUTEpil, AKi 3a3BHYAN 3aCTOCOBYIOThCS IPU AU EpEHIIaI] MpaBa Ha ra-
Jy3i: IpeAMeT, METO, IPHHIMITH 1 11l IPaBOBOTO PETyIIIOBaHHS .

CydgacHe ciMeifHE TIpaBo — rayry3b IPUBATHOTO IIPABa, SIKA OXOILTIOE CY-
KYIIHICTb IIPABOBUX HOPM, IIO PETYIIOI0TH OCOOHCTI HEMAHOBI Ta TIOB’ I3aH1
3 HUMH MaiHOBI BiIHOCUHH, SIKi BHHUKAIOTH 13 LUIIO0Y, CHOPIAHEHHS, yCH-
HOBJICHHS, IPUHHATTSA IiTel Ha BUXOBAHHS 1 CKJIQIAIOTHCS MIX MOAPYKAKSIM,
MiX OaThKaMU Ta JIThbMH, yCHHOBIFOBAYaMH Ta YCUHOBJICHUMHU, MK MaTip 10
Ta 0aTHKOM TUTHHH MO0 ii BUXOBAHHSI, PO3BUTKY Ta yTPHUMAHHS, MiXK 1HIITH-
MU 0c00aMH, sIKi B3sUTH JINTUHY HA BUXOBAHHS, MDXK IHITUMH WICHAMHU CIM’1
Ta POIUYAMHU.

CaMocCTiifHICTh (aBTOHOMHICTh) CIMEHHOTO TpaBa sIK Taly3i IPUBATHOTO
paBa MPOSIBISETHCS:

— y TicHOMY 3B 513Ky CIMEHHO-IIPaBOBHX HOPM 3 HOpMaMu Mopai. Bino-
MO, IO MEepPIIUM, XTO 3BEpHYB Ha Lie yBary, OyB lerenb, sskuil BBaxkas,
10 IUTI0 — 1 npasosa, mopanvha 1r0Hos. Lo mosuito nmogiss i I K. Mar-
BEEB, SIKUH 3HAYHO TTI3HIIIE 3a3HAYMB, 110 HEMAE 1HINOI rary3i paBa, OKpiM
rajysi CiIMEHHO-IIUTFOOHUX BIJTHOCHH, JIe¢ MOpaJjb i MpaBo Oyiau O Tak TICHO
MeperuIeTe i, perIaMeHTYI0uH 11l BiTHOCKHM [4, c. 305]. Tak, cimeliHO-TIpaBo-
B€ PETYNIOBAHHA 3/iICHIOETHCS HA MiACTaBl MPUHIIUIIB CIIPaBeIIHNBOCTI,
JOOPOCOBICHOCTI 1 PO3YMHOCTI, BIITOBITHO /IO MOPAJTBHUX 3aca]] CYCIUTBLCTBA
(4. 9 c1. 7 CKVY).Came Te, 1110 MOpaJib i TIPaBO TICHO TOB’s3aHi B CIMEHHUX
MPaBOBITHOCHHAX, NTAJI0 MOXKIUBICTh 3aKOHOMABIIO BKJIIOYUTH B MEXaHI3M
CIMEHWHO-TIPaBOBOTO PETYIIOBAHHS HOPMHU, Ki T030aBISAIOTh HEAOOPOCOBiC-

! TIpo kpuTH4He craBiaeHHs 10 mux KputepiiB qus:. A. C. osrepr. TIpo mexi 1u-
BIJILHOTO TIpaBa B CHCTEM i mpaBa Ykpaiuu [3, ¢/ 19].
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HOTO YYacHUKA TaKWX BiTHOCHH IpaB Ha Ti uM iHIIi Omara. He mae mpaa
Ha YTPUMaHHS TOH 13 MOAPYAOKS, XTO HEriJHO MMOBOAMBCA Y LUIIOOHUX Bij-
HocuHax (4. 5 cT. 75 CKY);

— B OCOOJIMBOCTAX OCOOMCTUX HEMAIHOBUX Ta MOB’S3aHUX 3 HUMU Maid-
HOBHUX BIJIHOCHH, SIKi BUCTYHAIOTh IPEIMETOM IIPABOBOTO PErYITIOBAHHSI
B CiMEIHOMY IpaBi, Jie TOJIOBHE MicIe 3aiiMar0Th 0COOMCTI HEMAHOBI Bij-
HOCHMHH YJIEHIB CiM’1, a MalfHOBI BITHOCHHHU € MOXITHUMH BiJl 0COOUCTUX
HEMalHOBUX BiJTHOCHH, TaK SIK BUHUKAIOTh JIMIIE NMPU HASBHOCTI OCTaHHIX
1 MaroTs X 00CITyrOByBarTH.

CiMeliH1 TPaBOBITHOCHHU MAIOMb.

— ocodnusuil cy6d €eKmHuLl CKAao, a YYACHUKU YUX BIOHOCUH — 0COOIUBULL
cimetiHo-npasosuii cmaniyc. Tak, KOJO YYaCHUKIB CIMEHHHUX BITHOCHH YiTKO
BH3HAUCHO CIMEHHHMM 3aKOHOIABCTBOM: TIOJIPYKIKs1, OATHKH, JIITH, YCHHOBITIO-
Bad, YCUHOBJICHUH, 0a0a, aix, nmpababda, mpaij, BHYKH, IPaBHYKH, MadyXa,
BITUMM, TTa9EpKa, TACHHOK, TOOTO TPOMASTHH, SIKUM MIPUTaMaHHUN 0co01u-
sutl cimetino-npasosuii cmamyc. J1o ux ocid BigHECeH1 0cO0H, K1 CTBOPIO-
I0Th CiM 10 Ha TiAcTaBi LUTI00Y, KPOBHOTO CIIOPIAHEHHS, yCUHOBIICHHS Ta 1H-
IIMX MiJCTaBax, He 3a00POHEHHUX 3aKOHOM, aJie TAKHX, [0 HE Cylepedyarhb
MOpAaJIFHUM 3acajiaM CyCIIbCTBA;

— 0cobuUcmo-008ipuLll, MPUBAIOUUL XAPAKMep.

CwMeliHi paBOBITHOCUHU XApaKMpu3symsCs:

— crnenudiuHicTIO IOpUANYHI (PaKTIB, IKi IX MOPOKYIOTh — IILTI00, KPOB-
HE CIIOPiJHEHHS, MAaTePHHCTBO, OaThKiBCTBO, YCUHOBJICHHS, IPUHHATTS Mi-
Tel-cupiT Ta aiTel, mo30aBIeHUX 0ATHKIBCHKOTO IIKIyBaHHS TOIIIO;

— IHAWBiAyai3aLiero YIaCHUKIB 1 HEMOXIIMBICTIO Iepeadi HUMH CIMEH-
HUX TIpaB Ta 000B’S3KiB HIIUM 0CO0aM Hi B MOPSAKY NMPaBOHACTYITHHUIITBA
(cmragxyBaHHs), Hi 33 JIOMOBJICHICTIO CTOPIH.

Jlyis ciMeliHOTO MpaBa BIIACTUBUI 1 CBii METOJ] TPABOBOTO PETYIFOBAHHSI,
110 BaYXJTUBO JUTSI BU3HAHHS HOTO CaMOCTIHHOIO TaTy3310 TIPUBATHOTO IpaBa.
Memoo cimetinoco npasa — 11e cucTeMa 3aco0iB Ta MIPUHOMIB, 32 TOITOMOTOI0
SIKUX 3JIIACHIOETHCS TTPABOBHH BIUTUB HA MOBEIIHKY YYACHUKIB CIMCHHHX Bifl-
HOCHH. be3yMOBHO, 1€ — AMCIO3UTHBHHUN METOJ IPABOBOTO PETYIIIOBAHHS,
a TaKOX 1 IMIICpaTUBHHUN METOII, SIKUH 3aCTOCOBYETHCS Y BHIIAJIKy BCTAHOB-
JIEHHS PI13HOTO POAy 3a00pOH. AJle HEe BUKIIIOYAETHCS, 10 IMIIEpaTUBHUN
METOJI MOKE 3aCTOCOBYBATHUCS MOPS 3 AUCIIO3UTHBHUM METOIOM IIPABOBOTO
PETYIIOBaHHS, HATIPUKIIAM, B aTIMCHTHHUX 3000B’s13aHHIX .

' Jus., [, c 14-16]..
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CiMeiiHI BITHOCHHHU CIHUPAIOTHCS Ha PsJ MPUHIUIIIB, SIKi BTUTFOIOTHCS
B CiMEIHO-TIpaBOBOMY peryioBaHHi. Lle — 70OpOBiNbHICTh MPHU YKJIaAEeHH]
1uTI00Y, OTHOILTIOOHICTE, CBOOO/A pO3ipBaHHS HITIO0Y, IPUHIIUII PETyTIOBAH-
Hs CIMEHHHUX BIJIHOCHH 32 JIOMOBJICHICTIO, IPUHIIAII HEBTPYYaHHS B TIPUBAT-
HE 1 CIMEHHE KUTTSI, MPUHIIUITN CIPABEIJIMBOCTI, JOOPOCOBICHOCTI Ta PO3yM-
HOCTI BiJITIOBIIHO JI0 MOPAJIbHUX 3aCa]] CYCIILCTBA, IPUHIIUI 3aXUCTY MPaB
Ta IHTepeCiB yYaCHHUKIB CIMEWHUX BiTHOCHH TOIIIO.

[Ipote, HOpMaTHBHO-TIPABOBE PETYIIOBAHHS B CIMCHHOMY ITpaBi Ma€ IIEB-
HY OOMEKCHICTh, OCKUIBKH CIMEHHE )KHUTTS — 116 0COOMCTI HEMalHOBI Ta Maii-
HOBI BITHOCHHH MIX TTOAPYKKSIM, IHITUMU YJICHAMH CiM 1, sIKi 31HCHIOIOTh-
csl Ha 3acajax, BuzHaueHnx y CK Ykpainu: koxxHa ocoba Mae mpaBo Ha Mo-
Bary Jio CBOro CiMeHHOTO XHTTS (4. 4 cT. 4); HIXTO HE MOXXE 3a3HaBaTH
BTPYYaHHS B HOTO CIMEIHE KUTTS, KPIM BUIIA/IKIB, BCTAHOBJICHUX KOoHCTHTY-
uiero Yipainu (4. 5 cT. 5),. B TOMy 4Hcii 30upaHHs, 30epiraHHs Ta MOMHpeH-
Hs1 iH(opMaLii Ipo ciMeitHe )KUTTS 0co0H, siKa € KOH]IeHIIHOIO.

3MICT MpaBa Ha HEJOTOPKAHHICTh OCOOUCTOTO 1 CIMEHHOTO YKUTTS TIOJISTAE
B TOMY, 1110 (pi3M94Ha 0co0a BUTHHO, HA BIIACHUIA PO3CY/] BU3HAYAE CBOIO MTOBEIIIH-
Ky y c(hepi CBOTO IMPUBATHOTO KUTTS 1 MOXKJIMBICTh O3HAHOMJIICHHS 3 HUM 1HIIIUX
0ci0 Ta Ma€ TpaBo Ha 30€peKeHHs Y TAEMHUIII 0OCTaBUHU CBOT'O OCOOMCTOrO
KUTTA.. TaKUM YMHOM, B CIMEHHUX BiJIHOCHHAX KOHCTATY€ThCs TIOBHA CBOOO/IA
BOJIi YUACHUKIB ITUX BITHOCHH, a CaMi ITi BiTHOCHHH PETYJFOFOThCS TIPABOM JIHIIIC
y Till YaCTHHI, sIKa € MOYKJTUBOKO Y BU3HAHHI iX yUaCHUKaMHM X BiTHOCHH. Came
TOMY OJIHI€IO 13 3acaji MPABOBOTO PETYIIOBAHHS B CIMEHHOMY IIpaBi € PerysIo-
BAHH BiTHOCHH MK CTOPOHAMH 32 IOMOBJIEHICTIO 200 I0TOBOPOM. 3 IIHM I10-
JIOKEHHSIM TIOB’sI3aHe 1 MPaBO 0COOM BUILHO BU3HAYATH CBOE CIMEHHE KHTTS,
MIPaBO HAa TAEMHUIIIO OCOOMCTOTO JKUTTS, HEJOIMYCTUMICTD BTPYYaHHSI B CBOE
ciMeiiHe KUTTs, KpiM BUTIJIKIB, BCTAHOBJIEHUX Y CT. 32 KoHcTuTywi€ero Ykpainu
(4. 5 ct. 5 CKY). BHyTpilHi ciMelHI MUTAHHS BUPIIIYIOTHCS MIXK MOIPYX KM
3a B3a€EMHOIO 3T0JI0I0, B TOMY YMCIIi TINTAHHS BUXOBAHHS JAiTeH 1 CIIUIKYBaHHS
3 HUMH. 3111 ICHEHHSI TPaBOBOTO PETYIFOBaHHS CIMEHHUX BITHOCHH MPOBOIUTHCS
3 MaKCHMAJIFHO MOMKIIMBUAM YpaxyBaHHIM IHTEPECIB TUTHHH, HETIPALIC3IaTHIX
YJIeHIB CIM 1, COIIaNbHO BPa3JIMBUX WIEHIB CyCIIbCTBA.

Mix THM, SIKIIO NEBHi ciMeHi BinHOocuHM He BperynsoBani CKY, inmmu-
MH HOPMAaTHBHO-TTPABOBHUMHU aKTaMH a00 JIOMOBIICHICTIO (JJOTOBOPOM) CTOPIH,
JI0 HUX 3acTOCOBYIOThCS HOpMH CKY, siKi peryiorTh moji0HI BIIHOCHHHU
(anamoris 3aKoHy). A SIKIIO O PETYJIOBaHHS CIMEHHUX BIAHOCHUH HEMOXKIIU-
BO 3aCTOCYBAaTH aHAJIOTIIO 3aKOHY, BOHU PETYIIOIOTHCS BIAMOBITHO 10 3arajb-
HUX 3acaj] ciMeiHOTro 3akoHOaBCcTBa (aHasoris nmpasa) (ct. 10 CKV.
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J1o TOT0 K CITiJT BpaXOBYBATH i T€, III0 YACTHHOIO CIMEHHOTO 3aKOHOJJABCTBA
VYKkpalHHu € MDXKHApOJHI TOTOBOPH, KOTPI PETYyNIOI0Th CiMEiiHI BITHOCHHH,
3rozia Ha 000B’A3KOBICTh SIKMX HajaHa BepxoBHoio Panoro Ykpainu. Tomy,
SIKIIIO B MDKHAPOTHOMY TOTOBOpPi YKpaiHH, YKIIaZEHOMY B yCTAHOBICHOMY
MOPSIIKY, MICTATBCSI 1HIII MPaBHJIa, HIXK Ti, [0 BCTAHOBJICHI BiMOBIIHUM
AKTOM CIMEIHOT0 3aKOHOJABCTBA, 3aCTOCOBYIOTHCS MpaBUIIa BiJIOBIIHOTO
MDKHapOAHOTO f1oroBopy Ykpainu ( ct. 13 CKY).

Baoicnusy ponwv 6 cimeiinomy npasi BIIITPAIOTh IOPUINYHI (HaKTH SK pe-
QIbHI JKUTTEBI 00CTaBUHU, 3 SIKUMH CiIMEHHE 3aKOHOIABCTBO IIOB’SI3y€ BH-
HUKHEHHSI, 3MiHY, IPUITMHEHHS, TIPU3YIIMHECHHS Ta MOHOBJICHHS CiMEHHUX
npaBoBifHOCHH. OpuanuHuM ¢akrtam B ciMeifHOMY IpaBi IpUTaMaHHI
HE TIJIbKY 3arajibHi 03HAKH, K1 B3arajii BIACTHBI FOPUINYHNAM (pakTaMm, He3a-
JISKHO BiJ] iX Tally3eBOTO CIPSIMYBAHHS, a i Te, 10 TM IPUTAMaHHI Crieliab-
Hi 03Haku. BoHu: mo-nepiie, 000B’3K0BO Nepe10adaroThCsl HOPMaMHU CiMEH-
HOTO 3aKOHOJIaBCTBA; MO-APYTre, HACTAHHS MPABOBUX HACIHIJIKIB MOB’A3aHO
3 CYKYTHICTIO IOPHINYHUX (aKTiB, TOOTO (PaKTHUYHUM CKIIAZOM; MO-TPETE,
MIEPEBAKHO BUCTYTAIOTH K FOPUAMYHI (PAKTH — CTaHH, SIK1 BITHOCSITBCS JI0 T10-
I TPUBAJIOTO XapaKTepy, 30KpeMa, CIIOPiTHEHHS, IIDTI00, YCHHOBICHHS TOIIO.

Pi3HOBHIIOM 1OpUAMYHUX (PAKTIB BUCTYNAIOTh HOPUOUUHI NPE3YMNYIL.
IIpaBoBa mpe3ymmuis — nepeadadeHe 3aKOHOM MPaBUIIO (HETUIIOBUN HOpMa-
THUBHUI NIPUTIHC), 32 SKMM Ha ITiJICTaBl BCTAHOBIICHHS TIEBHOTO (aKTy 4n (ak-
TUYHOTO CKJIAJy BUKIIOYA€THCS HEOOXITHICTh OKAa3yBaHHS Ta BBaXKAETHCS
TaKHUM, 1110 iCHY€ 1HIINH QakT (pakTHIHUH ckian). TaKuM YUHOM, TIPE3yMII-
I[is — 1€ OJHO 13 CY/PKEHb MPO (haKTH, 10 3aCHOBAHO HA MPUITYIICHHI, SKE
MOJKE CTBOPIOBATH BiAMOBIJHI MPaBOBI Haciinku. Hampukian, nutuHa, sika
3a4aTta i (a00) HapoKeHA Y NIITH01, TOXOIUTH BiJT TOAPYXIKS; TPABO3TIIHICTh
uTI00y —IIpaBOBa MPE3yMIIIIisl AIHCHOCTI NLTI00Y, 3apEECTPOBAHOTO OPraHOM
JIEp’)KaBHOT peecTpallii akTiB HHUBUIBHOTO CTaHY, OCKUIBKH MPE3IOMYETHCS,
10 TaKWii IUTFO0 YKIIaJAeHUH Pi3HOCTAaTeBUMH 0CO0aMU 3 IOTPUMAHHIM MEK
OIM3BKOTO CHIOP1THEHHSI, PUHIIAITY OAHOILIFOOHOCTI, 0cO0aMH, SIKi TOCSTITH
IUTFOOHOTO BiKY 1 AisUTH TOOPOBIIBHO, 3 HAMIPOM CTBOPUTH CiMIO.

CiM 10 CKJ1aJIatoTh 0COOU, SIK1 CIIUTBHO MTPOXKUBAIOTh, OB’ 13aH1 CITITLHUM
no0yToM, MalOTh B3a€MHI mpaBa Ta 000B’s13ku (cT. 3 CKVY). OnHak, Ta 00-
CTaBWHA, 10 TOPYOKS HE MPOJKUBAE CITUTLHO 3 TOBAYKHOI IPUYNHH, B TOMY
quCi # y 3B’53KY 3 BifOYBaHHSM ITIOKapaHHs, HE € CBITYCHHSIM IPUITHHCHHS
ciM’i. JIuTHHA HAJICKHUTH 0 CIM’1 CBOIX 0aTHKIB, HAaBIiTh 1 TOI1, KOJIH CIILIBHO
3 HUIMH He TIpokuBac. Tak, TUTHHA, sIKa POKUBAE 3 MATip 10, HAJIEKUTh OTHO-
YacHO FOPUAMYHO ¥ 110 ciM’1 OaThKa.

17



[ligBoasuM miICyMOK BUIIIEHABEACHOMY, BBAXKAEMO, 1110 CiMeiiHe MpaBo —
CaMOCTil{Ha raiy3b IPUBaTHOTO IIPaBa.
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Bampac Bonooumup Anmonoeuu,

O0OKMOp 10PUOUUHUX HAYK, NPOdecop,

npoghecop xagedpu yusinbroeo npasa ma npoyecy XmenbHuybKo20
yrigepcumemy ynpaeiinus ma npaea imeni Jleonioa FO3vkosa

BILTMB HAYKOBHUX ITPALIb 1. B. KUIJITHKOBOI
HA PO3BUTOK CYYACHOI JJOKTPUHHU
CIMEMHOTI'O ITIPABA YKPAIHHA

Bitaro ycix yuacHukiB I Mi>kHapOIHOT HAYKOBO-TIPAKTHYHOT KOH(EpeH-
i mam’sati [. B. J)KunmiHKoBOT « AKTyasIbHI TIPOOJIeMU CIMEHHOTO MpaBay.
VY 1npomy porii Ipuni BosogumupiBai JKUmiHKOBIH MOTIIO O BUTTOBHUTHUCS
IIICTAECST 1’ ATh POKIB, aJIe BXKe MaiiKe JBAHAIIATh POKIB il HEMae 3 HAMH. . .
OnHak i1 HayKOBHH CHaJ0K 3aJIUIIAE€THCS 3 HAMH 1 € HEOLIHEHHUM SIK B 4ac-
THHI (OPMYBaHHS CydacHOI IUBITICTHYHOI TOKTPUHH, TaK i JOKTPUHH Ci-
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MeliHo1. Moxemo noroautucs i3 [. B. Cacub6o-®DateeBoro, sika y CBOEMY
BCTYIHOMY CJIOBi 10 KHUTH «CHOTamy Mpo JIFOAUHY, BICHOTO, HAYKOBIIS
(mo 60-piuus Bix JIHsa HapomkeHHs podecopa [punn BomogumupiBHu
JKuninkoBoi)» Harosocwia, mo I. B. )KuriakoBy Ta i1 1opoOOK «3HAIN
JIJIeKo 3a MeXaMu YKpainu. BoHa Opaia yuacTh y pi3HHX HAyKOBUX 3aX07ax
B IHIIUX JiepkaBax, TakuX sk CIIA, SmonHis, AHDis Ta iH., CHIBIpaIiOBa-
Ja 13 3apyOi’KHUMHU HAYKOBIISIMH, SIKI BUCOKO OIIHIOIOTH 1 BHECOK Y IIMBi-
JICTHKY, 1 TIepeyciM, y HayKy CiMEHHOro mpasa. ... BoHa Opana ydacTtb
y po3pob6iti CimeitHoro kogekcy» [1, c. 6]. Ipuna BonogumupiBHa Oyina
aBTOpoM moHax 230 HayKOBHX Ipallb i3 TEMAaTHUKU CIMEHTHOTO mpasa, MpH-
YOMY TaKOi TEMaTHKH, sIKa IIe He Oylia HaJIeKHUM YMHOM BHCBITJICHA Y Ci-
MeiHO-TpaBoBiil JokTpuHi. ToMy mocHiKyOUN Taki CiIMEHHO-TIpaBOBI 1H-
CTUTYTH, K IUII00, IMpaBa Ta 000B’S3KU MOAPYAOKS, HMITIOOHUH JOTOBIp,
mpaBa Ta 000B’sI3KK 0aThKiB Ta JiTeH Ta iHII, MU HE MOXEMO He 3raJyBaTu
HaykoBui 1opoOok . B. JKuninkoBoi, 0OCKUTbKH BiH OyB Ti€to 0a30t0, Ha ITiJI-
cTaBl sAKoi opMyBanacs ciMeiiHO-TIpaBOBa JOKTPHUHA 32 BiAMOBIIHUMH
HaTpsSMKaMH.

Cain BigMiTUTH, KaHauaarchka aucepraiis 1. B. XKuninkoBoi Oyma mpu-
CBSYCHA TEMATHIIl NTPABOBUX TapaHTiil 3MIIHEHHs ciM’T 1 Oyia 3axuiieHa
11e B TIePioJ] 0 MPOTOJIONICHHS HE3aIeKHOCTI YKpaiHu, OTHAK 11 TBEpIXKCHHS
PO Te, IO CiM s 3aiiMae 0COOITMBE MicIIe Cepe/T IHITUX eJIEMEHTIB COIIaIbHOT
CTPYKTYPH CYCHIILCTBA Y 3B 3Ky 3 BUKOHAHHSAM 0ararbox COIialbHUX (PyHK-
IiHA, sIKi HE MOXKYTbh OyTH 3/1iICHEHI HiISIKUM 1HIIIAM I'POMAJICBKUM YTBOPSHHSM
(a TOMY ciM’sl € OTHUM 13 HAHBaKIMBIIIUX CIMEWHO-TIPABOBUX 1HCTUTYTIB),
€ aKTyallbHUM 1 Ha 11eH gac [2].

J1o «ckapOHHUIT» YKpaTHCHKOI CIMEHHO-TIPaBOBOI JYMKH TaKOX yBilIITa
JOKTOpCchKa aucepratiist [puan Bonogumupisau XKuninkoBoi Ha Temy «lIpo-
OleMHu MPaBOBOTO peXUMY MaifiHa ujeHiB ciM’i», 3axumiena y 2000 por,
a Takox il MoHorpadis, chopMoBaHa Ha OCHOBI HAyKOBUX pE3yJbTaTiB, BU-
KIAJCHUX y Aucepraii, Ha TeMy «lIpaBoBHii pexuM MaifHa 4JeHiB ciM’1»,
BHJIaHA TOTO X POKY. 3rajiaHi HAyKOBi JOCIIPKCHHS CTaJIU MIEPIIMMU B HE3a-
NexXHIA YKpaidi GpyHIaMEeHTaTbHUMH HAyKOBHMHU MPALSIME 3 MTUTAHb IPABO-
BOTO PEKUMY MaliHa 4IICHIB CiM’1, OCKUJIBKH aBTOPII BIAOCS BIEPILE CTBO-
PHUTH LITICHY KOHIICTIIIFO MPABOBOTO PEXXUMY MaliHa 4WIEHIB CiM’1, 110 BH-
HUKa€ BHACTIIOK Jil KOMIUICKCY MPAaBOBHUX 3aCO0IB MOPSIKY PETyIIOBAHHS
MalHOBUX BIJIHOCHH YJICHIB CIM’1, SIKHU 3a0e3reuye 3MIHCHeHHS 1 3aXUCT
X MaifHOBUX MPaB y HOBUX €KOHOMIYHHX YMOBax. Briepiire miciist ToCIimKeH-
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Hs €. M. Bopokeiikina B yKpaiHCBKiil HayKoBiil po0OoTi Oyl0 3aCTOCOBAHO
HOBI IMJXOIMW 0 BU3HAYEHHS YJEHIB CiM’1, a caMe I0I0 BU3HAHHS CIM €10
(haxkTHIHOTO TIOAPYHOKS [3, €. 90].

1. B. )KuninkoBa Brepiie npopeiia Kiacu(ikaiiro IpaBOBHX PEKUMIB
MaliHa 4JICHIB ciM 1 Ha OCHOBI Pi3HUX KJIacH(IKAIIHUX 03HAK: CY0’ €KTHOTO
CKJamy ciM’i, 00’ €KTIB ITpaBa BIACHOCTI, JKepea IPaBOBOTO PETYIIOBaHHS,
XapakTepy HaOyTTs MaifHa TONIO; BIIEPIIC Ha OCHOBI ICTOPUYHOIO Ta Jie-
TabHOTO MOPIBHSAIBLHO-TIPABOBOTO aHaJi3y PABOBHUX PEKMMIB MaifHa 10-
JIPYXOKS Y pi3HUX TIPABOBUX CHCTEMAaX, 3allPOIIOHOBAHO OCOOIMBUH MOTIIST
Ha MPaBOBUH PEXNUM MaifHa MOAPY> KK SK HA PEKUM CHINBHOCTI MPUI0aHb
(Topsia 3 pexuMamM# PO3AUTBHOCTI Ta BIAKIAACHOT CHUIBHOCTI, MO JIFOTh
B IHIMX KpaiHax). HaykoBuIls Boepiie qociiania NpaBoBi peKUMHU TaKUX
00’€KTiB MpaBa BIACHOCTI MOAPYAKS SIK OCBITHIN piBeHb, TyABLN (TOOTO
Ti HEeMaTepasbHI I[IHHOCTI, K1 HaJIe)KaTh IOPUAUYHIN 0c001), mpodecilina
kBaxidikalis, AIOBUNA AOCBIJ MOAPYX KA TOL[O. Takok BYECHOIO BIEpILE
MpoBelIeHO Kiacu(Dikallilo MaifHOBUX JOTOBOPIB MOIPYAOKS, @ came BHII-
JICHO TaKi BUIM JIOTOBOPIB, SIK MUTFOOHUI JOTOBIp; JOTOBIp PO PO3MOMLI
CIUIBHOTO MaifHa IMOAPYKIKS; JOTOBIP PO BCTAHOBICHHS YaCTOK Y CILIb-
HOMY MaifHi TOAPYKS; TOTOBIp MPO Mepeaavdy po3aiTBHOTO MaifHa OTHOTO
3 MIOZPY>KKS Y 3arajbHy MaiiOBY BIACHICTH TOAPYOKS; JOTOBIpP IIPO mepe-
Jlaqy pO3AUTEHOTO MaifHa OJTHOTO 3 TTOJPYKAKS y CIIUTBHY BIACHICTB IMTOJIPYK-
s, TOTOBIp PO TNepenady po3aIbHOTO MaifHa MOAPYXIKS y IX CHUIbHY
BracHicTh. [. B. XKmtiHkoBa Briepie po3risHysa NUTFOOHMIA JJOTOBIp y CHC-
TEMI JJOTOBOPIB MOJIPYXOKS (2 HEe UBUIBHO-TIPABOBUX JIOTOBOPIB), & TAKOK
BH3HAYMIIA MOKJIMBICTB 1X YKJIaJIaHHS SIK J0 JIepKaBHOI peecTpaltii ooy
(xoy HOTO CTOPOHM INE HE € TMOAPYXOKAM), Tak i B mepioa mirody (B mo-
JIANBIIOMY HayKOB1 BUCHOBKHM BUCHOI 3HANUIIITH CBiil pO3BUTOK y MOHOTrpadii
«lllnoOnuit gorosipy», Buganiit 2005 poky). Takox HayKOBHIS BIEpIIe
BH3HAUUJIA MOHATTS MPABOBOTO PEKUMY MaifHa OaThKiB Ta AITEH sIK 0CO-
OJIMBOTO MOPSAJKY PEryNIOBaHHS BIJHOCHUH IIUX 0Ci0, OCHOBHOIO METOIO
SIKOTO € BceOiyHe 3a0e3neyeHHs Ta MiJBUIIEHUI 3aXUCT MailHOBUX IpaB
HEIMOBHOJIITHIX 1 HaBeJa BlIacHy Kiacu(ikallilo MpaBOBUX PEXUMiB MaliHa
0aThKiB Ta AiTell. Takok HAyKOBUIIS 110 HOBOMY PO3IIISTHYJIA TUTAHHS MPaBO-
BOT IPUPOJIH il OATHKIB 1010 YIPABIIHHSA MalHOM X HEMIOBHOIITHIX JIiTEH;
OOTPYHTOBYETHCSI HEOOX1THICTh PO3POOKH CITEialIbHUX TPABHII, IO Pery-
JIFOKOTH YIIPABIIHCHKY JISUTBHICTB 0aThKIB, IO NIepe0avyaroTh, KPiM 1HIIIOTO,
Ta BIATOBINATbHICTh OATHKIB 32 HCHAJIC)KHE YNPABIIHHSI MaWHHOM JIUTHUHHU.
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HaykoBuiis Brepie 3Bea MOHSATTS MalHOBHX IIPaB HEMOBHONITHIX HiTed
y ciMEHOMY TIpaBi He JIMIIIE JI0 ITpaBa Ha OJIepyKaHHs aJliMEHTIB, a i 710 pe-
YOBHX IpaB (IIpaBa BOJOMITH, KOPHCTYBATUCS KATIOBUM IPUMIIICHHSM,
10 HAJISKUTH HA MIPaBi BIACHOCTI 0aTbKaM IUTHHHU; IPaBO BOJIOIITH Ta KO-
PHUCTYBaTUCS MallHOM OaThKIB TIPH CITIILHOMY 3 HUMH NIPOKMBaHHI, paBa
Ha HaJIC)KHE YMpaBIiHHSA MaifHOM 3 0OKy 0arbkiB) [4, c. 7-10, 231-232].
Cnin 3a3HaunTH, 110 BUCHOBKH [. B. JKuniHKOBOT 1IpO T€, M0 OCHOBHUM
y BIIHOCHMHAX MIX YJI€HaMH CiM’1 € Te, o CIMEHHI BiTHOCHHH, SIK IIPABUJIO,
€ TPUBAIUMH, 1M BIIACTUBHH 0COOIUBHI 0COOMCTO-AOBIpUNif XapaKTep 1 Bij-
CYTHI €KBiBaJICHTHO-BIITUIATHI Hadama [5, ¢. 94] 3aJIMIIaeThCs aKTyalbHUMHI
y ciMeHHO-IIPaBOBiil TOKTPHUHI.

Moskemo moroautucs i3 1. E. PeBynbkoro, 1110 JOCHiTHHLIS CIYIIHO 3ayBa-
JKyBaJla Ha KJII0Y0OBOMY XapakTepi MOHATTS «CiM’sh» B Mpasi, 110 00yMOBIIIO-
€THCS HOTO BUKOPUCTAHHSIM ITPAKTUYHO BCiMa rany3smu rpasa. Lle Bognouac
POOUTH 1Or0 BUKOPUCTAHHSI CKOPIIIIEe IIPHAOMOM IOPUANYHOI TEXHIKH, 10 BU-
KITI04a€ HeOOX1IHICTh MOCTIHHOTO NepepaxyBaHHA 0Ci0, 110 HaJIeKaTh JI0 Yje-
HIB ¢iM’1. Y 3B’S3KY 3 I[MM, 1[0 MTOHSATTS «CIM’sD» MIITHO TIOB’SI3aHO 3 TIOHATTAM
«WICHH CIM’1», OCTAaHHBOMY TaKOX MPUALIsIIAcS 3HauHa yBara. [lizHime
MUTAHHS TTOHATTS CiM’1 Ta WICHIB CiM’1 Ie HEOTHOPA30BO MOPYITYBAIHCS
1. B. JKuiakoBoto, 30kpeMa y ctartsix: «I1oHSTTs ciM’1 B TpaBi», OmyOoITiko-
BaHOI y XypHalli «BicHUK XapKiBChKOTO YHIBEPCHTETY BHYTPIIITHIX CITPAB)»
y 2000 porti, a Takox «IIpobirema BU3HAYCHHS MTOHSTTS «CiM’s» 3a CiMeHHIM
KOJICKCOM YKpaiHu», omyOikoBaHOi y KypHaii Moei alma mater — Xwmeinb-
HHUIIBKOTO YHIBEPCUTETY yNpaBliHHA Ta mnpasa imeHi Jleonina HO3pkoBa —
«YHiIBepcUTETCHhKI HayKoBi 3amuckm» y 2007 pori [6, c. 34-35]. Sk 3a3nHa-
gmia O. I. CapoHunK y cBOill JOKTOPCHKiN AucepTalii, y CBOIX mpamsx
1. B. XKuninkoBa BU3HaUMIIa XapakTep 1 00CST MpaB 1 000B’SI3KiB WIEHIB CiM’'1
CTOCOBHO CIILIBHOTO i 0COOMCTOro MaiiHa, 1110 00Yy10BaHO HA €MHUX PETy-
JISATUBHUX 3acajiaX, J0BeJa, 110 MPaBOBUH PeKUM MaifHa 4iIeHiB ciM’1 cTaHo-
BHUTh CO0O0I0 BIJHOCHO CAMOCTIMHUN KOMIUIEKC MTPaBOBHUX 3ac00iB, CIIPSIMO-
BaHUX Ha [IPABOBE PETYIIIOBaHHSI MAaifHOBUX BIIHOCHH MIX 0CO0OaMH 13 cimeii-
HO-TIpaBOBUM cTaTycoM [7, c. 38]. HampautoBanns 1. B. XXuninkoBoi mozno
BU3HAYCHHS TIOHSTh «CiM’sD» Ta «WICHHU CIM’1», 8 TAKO)K BU3HAYCHHSI ITUTAHHS
MIPABOBOTO PEKUMY CIILTFHOTO MaifHA WICHIB CiM’1 CTAJI0 OCHOBOIO /IS 1HIIINX
HAYKOBHUX JIOCITIJDKEHb Y IIH cdepi, MPOBEICHUX BXKE BIIMOBIIHO IO YHHHOTO
CimeitHoro KosieKkcy YKpaiHu, B TOMY YHCII i MOET KaHIUAaTChKOT AUCepTaIlil
Ha TeMy «Cy0’€KTH CIMEHHUX MTPABOBITHOCHHY.
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LliHHUMU 17151 CiIMEHHO-TTPaBOBOT JOKTPUHU € Takox o 1. B. JKu-
JIIHKOBOT IIOJI0 PO3YMIiHHSI TPaBOBOI MPUPOAM CIMEHHHX MPaBOBIIHOCHH.
HayxoBuis 3a3navana, oo CiMCH{HIMH B IIOBHOMY PO3YMiHHI MOKHA Ha-
3BaTH JIMIIE TPABOBIIHOCHHHU WICHIB CiM’i, a BIIHOCHHH, SIKI BHHHKAIOTh
3a MeXaMH CiM’1, MOXKHA BBa)KaTH CIMCHHUMH YMOBHO (aJTIMEHTHI TIPaBo-
BIJIHOCHHU KOJIUIITHHOTO ITOAPYHOKSI, TPABOBIIHOCUHHI MiXK TUTHHOIO Ta OJI-
HUM 13 0aThKiB, 3 IKUM JTUTHHA Pa30M HIKOJHM HE MPOXKUBAJa, MPABOBITHO-
CUHU MIXX OHyKaMH Ta 0a00¥0, JiJIoM, sIKi He MPOKUBAIOTH pa3oM TOIIo) [8,
c. 49].

OTXXe, MOKEMO BiI3HAYNTH HEOIlliHeHHUH BHecok I. B. XKuminkosoi
y OpMyBaHHS Cy4acHOI JOKTPUHH CIMEHHOTO IpaBa Ta Te, 10 ii JOCITiKEH-
HS1 3aJUIIATUMYThCS aKTyaJbHUME Ta CBOE€UYACHUMH II€ MPOTITOM JIOBIOrO
yacy.
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Taspix Poman Onexcanopoguy

KAHOUOam 10puOUYHUX HAYK, O0YeHm,
npogecop kageopu KOHCMUmMyyitHoz2o,
AOMIHICMPAMUBHO20 Ma (PIHAHCOB020 NPABA
XmenvHnuyvroeo yHigepcumemy ynpasninus
ma npasa imeni Jleonioa FO3vro06a

MATAHHS BU3SHAYEHHSA CIIOCOBIB 3AXUCTY
MPAB IMTUHU YIIOBHOBAKEHUM BEPXOBHOI
PAJIA YKPATHM 3 TTPAB JIIOJIMHU (B KOHTEKCTI JIIi
IMIPABOBOTI'O PEJKUMY BOCHHOT'O CTAHY)

Bignosiano no ct. 55 KonctuTymii YkpaiHu KoKeH Ma€e IpaBo 3BepTaTu-
sl 32 3aXMCTOM CBOIX TpaB 10 YmoBHOBaxkeHOTO BepxoBHoi Pann Yipainu
3 mpaB monuHu. OCTaHHIH 3MIHCHIOE TAPIAMEHTCHKII KOHTPOIB 33 OfIEp-
JKaHHSIM KOHCTUTYLIHHHUX TpaB i CBOOOJ JTIOAMHY 1 TPOMAJTHHHA Ta 3aXHUCT
IIpaB KOXKHOTO Ha TepUTOpii YKpaiHu i B Mexax ii IopucAUKIii Ha MOCTiiHIN
OCHOBI (B TOMY YHCIi CIMEHHUX TIpaB Ta iHTEPECiB, BU3HAYEHUX CT. CT. 51152
Koucrurynii Ykpaian). [nctutyT YnoBHoBaxeHnoro BepxosHoi Pamu Ykpainu
3 IpaB JIIOAUHY (OMOYJICMEHA) HAJICKUTD 10 BAXKIIMBHUX HAI[lOHAJIBHUX IIPABO-
3aXUCHUX 1HCTUTYTIB, SIKI CTBOPIOIOTHCS JUIs KOHTPOJIIO HAJl NiJIBHICTIO Op-
TaHiB Jep>KaBHOI BIaH 3 METOIO TOTPUMaHHS HUMH ITPaB Ta CBOOO JIFOIHHN
1 TpOMaJISTHUHA 1 TPHIMAE y4acThb B YCIX eIEMEHTaX MEXaHi3My 3a0e3IeUeH-
HS TIPaB 1 CBOOOI JIFOIMHY 1 TPOMaJSTHHHA, IO 3IIHCHIOETHCS SK 33 3BEPHCH-
HSIMH 0Ci0, TpaBa Ta 3aKOHHI1 iHTepecH AKUX Oyl NOPYILIEH], TaK i 32 BIIACHOIO
IHIIIaTUBOIO 3 METOIO TOMEPEIKEHHS MOPYIICHb (MOHITOPUHTY CTaHy BH-
KOHAHHSI 3aKOHO/IABCTBA, sSIKE BU3HAYAE MPaBa JIFOIUHHA Y TICBHIH cdepi, B TOMY
quchi i cimeitaux) [1, c. 192].

Sxio mpoaHaii3yBaTh OBHOBaXXEHHS YIIOBHOBa)KEHOTO BepxoBHOTO
Pann Ykpainu 3 mpaB Tr0AMHY, BU3HAUCHI CT. 13 mpo¢inbHOTro 3aKOHY, B KOH-
TEKCTI PO3MISAY CIIPABH PO MOPYIISHHSI TIPAB JIFOAMHY 32 3asiBOIO BiAMOBI-
HOT 0co0H, 3a pe3ylbTaTaMu 3J1HCHEHHS MOHITOPHHTY a00 MPH PO3TIsl
CTpaBH BIAMNOBIIHUM CYJOBUM YH 1HIIUM FOPUCAUKLIHHUM OPraHOM, MOXKEMO
BHU3HAYUTH, 10 YIIOBHOBAKCHUH BIpaBi: 311HCHIOBATH 3BEPHEHHS JI0 IIMPO-
KOTO Kona cy0’€KTiB — SIK Jep)KaBHUX OPTaHiB Ta OPraHiB MiCIICBOTO CaMo-
BpsITyBaHHS, B TOMY YHCJI KOJIETiaJbHUX, TaK 1 POMaJIChKUX 00’ €THAHb,
FOPUINYHHX 0Ci0, Oe3MepenIKoIHO BiIBIAYBaTH iX, OyTH MPUCYTHIM Ha 3aci-
JaHHAX Ta 03HAHOMIIIOBATHUCS 13 TOKYMEHTaMM LIUX OpTraHiB Ta OpraHi3aiii,
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BiJIBiTyBaTH 0€3 MOMEPEIHHOTO MOBITOMIICHHS PO Yac i METY BiIBiTyBaHHS
CIeliaIbHI BUXOBHI Ta COLiaNbHI 3aKIaau IS JITeH, HILIIOBATH KOHCTHUTY-
if{HE MPOBA/KEHHS IIUITXOM 3BEPHEHHS 13 KOHCTUTYIIHHUM TIOIaHHSM II0/I0
BiamoBinHOCTI KoHCTHTYIIT YKpaiHM HOpMATHBHO-TIPABOBUX aKTiB, SKIIO
HUMH TOPYIICH] BiAMOBIAHI MpaBa 0co0M, MO0 SAKOT BOHM 3aCTOCOBAHI;
3BepTaTUCs 10 CyAy JUld 3aXUCTY MpaB 1 CBOOOI TUTHHU B TOPSAKY, Hepe-
O6auenomy cT. 53 Kozmekcy anIMiHICTpaTHBHOTO CYJJOYMHCTBA, CT. 56 [{uBinb-
HOTO TIPOIIECYaNbHOTO KOACKCY YKpaiHU AK oco0a, sAKiil 3aKOHOM HaJaHO
MIPaBO 3BEPTATHCA JI0 CY[ly B IHTepecax IHIIMX 0¢i0, BCTYIATH B HIII CY/TOBI
cnpaBu Ha OyAb-AKiil cTajii iX CyIOBOro po3miAly; 1HILIIOBaTH HE3aJIeKHO
BiJl HOTO y4acTi y CyI0BOMY ITPOBaPKECHHI EpeTIsi CyAOBUX pillIeHb [2].

BaxuinBuM noBHOBaXKEHHSAM YIIOBHOBaXkeHOro Bepxosnoi Panu Ykpainu
3 TIpaB JIIOUHY € HANIPABJICHHS HUM Y BiJIIIOBIIHI OPraHU aKTH pearyBaHHs
YIOBHOBa)KEHOTO Y pa3i BUSBICHHS TOPYIICHB MPaB i CBOOO JIFOAUHHU 1 IpO-
MaJSTHUHA JJIS1 BKUTTS IMMU OpTaHaMU 3aXO/iB. AKTH pearyBaHHs CIIPsIMO-
BYIOTBCSI Ha TIOHOBJICHHS TIOPYIICHOTO, HEBU3HAHOTO a00 OCIIOPIOBAHHS Ci-
MEHHOTOo TIpaBa YM iHTEepecy, OJJHAK HUMH HE 3aCTOCOBYIOTHCS CAMOCTIHHI
CHIOCOOM 3aXHUCTY, BOHH € JIUIIIC IMiICTABOO JIJISl BYKUTTS BiIIOBITHUX 3aX0/1iB
y MICSYHHMM CTPOK II0J0 YCYHEHHs BUSBJICHUX MOPYIICHb MpaB i cBOOON
JIIOJIMHY 1 TPOMasiHAHA, a y pa3i noganus 10 Koncturyniitnoro Cyny Ykpa-
{HM — BUPIIIICHHS MMTaHHS PO BiNMOBiIHICTE KoHCTHTYIIIT YKpaiHu (KOHCTH-
TYIIHHOCTI) TIPABOBOTO aKTa, SKHI CTOCYETHCS MPaB 1 CBOOOT JIFOJMHY 1 TPO-
MaJsiHUHA [2].

Bianosigno 1o ct. 11 3akony Ykpainu «IIpo YnoBHoBaskeHoro BepxoBHOI
Panu Ykpainu 3 npas naronuHu» YIIOBHOBa)XXE€HUI Mae€ IpaBo IpU3HauaTH
CBOIX MPEJICTABHUKIB y ME&)KaX BUUICHUX KOIITIB, 3aTBEPPKCHUX BepXxoBHOO
Panoro Yikpainu. OnHUM 13 TaKUX MPEICTABHUKIB € MPEICTABHUK YIIOBHO-
Ba)KEHOT'O 3 MpaB JUTUHHU, SIKUH 3a0e3nedye 31iHCHEHHS MapIaMeHTChKOIO
KOHTPOJIIO 32 JOTPUMAHHIM TIPaB JIIOIUHU 1 TPOMAASHUHA ¥ chepi 3aXHUCTy
MIpaB TUTHHH, TIepeTyciM Y (hopMi MOHITOPHHTY CTaHy JOTPUMAHHS [UX IpaB
Jep KaBHIMU OpraHaMH Ta OpraHaMH MICIICBOTO CaMOBPSIYBaHHS, IHITHMUA
cy0’exkTamu, 3a0e3MneyeHHs TOHOBJICHHS MOpYLIeHUX paB [3], mepenycim:
IIpaBa Ha MiKITyBaHHs Ta TypOOTy 0aTbKiB, IpaBa HAa yTPHUMaHHS 3 00Ky 06aTb-
KiB (aJliMEHTH), TIpaBa HAa BUXOBAHHS B CIM’i, TpaBa Ha iM’sl Ta MOXJIUBICTh
3HATH CBOIX 0aThKiB — TUTBKM 3a 2022 pik 3adikcoBano 1237 BUMAIKH TO-
pYLIEHHS CIMEHHUX MpaB Ta IHTEpPECiB AUTHUHU, 32 AKUMH OyJIO0 Hampasie-
HO 1650 axTiB pearyBaHHs 10 OpraHiB Jep:KaBHOI BIIaJ1, OPTaHiB MiCIIEBOTO
CaMOBPSITyBaHHS, YCTAHOB Ta opraHizamiil. [HImo ¢opmoro AisIpHOCTI
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YnoBHoBaxxeHOTo BepxoBuoi Pagu Yipainu 3 mpaB JIOOUHA € 3iHCHCHHS
BI1AMOBIHOI POOOTH 11010 1HPOPMYBaHHS OAaTHKiB Ta IHIIUX YIEHIB CiM’i
JUTHHU 3 TIHTaHb MOBEPHEHHS AUTHHU a00 ciMei 3 AITbMH Ha MiIKOHTPOJIBHY
VYpsiy YKpaiHu TEpHTOPIt0, OTPUMAHHS IIPABOBCTAHOBIIOIOUHX JOKYMEHTIB,
BCTAHOBIICHHSI KOHTAKTy 3 JUTUHOIO, SIKy OYyII0 BUBE3CHO OJHHM i3 OATBHKIiB
3-32 KOPJIOHY, IHIIMX MUTaHb 3aXUCTY MOPYIICHUX NpaB AUTUHU, SKa 3Mik-
CHIOETBCS Yepe3 JiSUTbHICTh BIAMOBIIHUX KOHCYJIBTAIIIHUX IICHTPIB y MicTax
Kuegi, JIbBoBI Ta XMeNbHUIIBKOMY [4].

Buxonsuu i3 BUIlC BUKIIAJCHOTO, YIIOBHOBaXeHUH BepxoBHOi Pann
VYkpainu 3 npas JIIOAUHH, III0YH Yepe3 CBOTO MPEICTaBHUKA 3 MPaB JIIOAUHU
1 YnpaBiiHHS MOHITOPHUHTY JOJCPKAaHHS MpPaB TUTHHH Ta CiM’i, MOJOAL
Ta CTIOPTY, BIPABi 3BEPTATUCS 10 Cy/y Ta IHIINX JIep>KaBHUX OpTaHiB, OPraHiB
MICIIEBOTO CAaMOBPSTyBaHHS, MIMPUEMCTB, YCTAHOB, OpraHi3alliii mojo mo-
HOBJICHHSI TOPYIIEHUX, OCTIOPIOBAHUX YW HEBU3HAHUX CIMEMHUX MPaB Ta iH-
TepeciB ANTHHU, OpaTy y4yacTh Y PO3NISAAL BiMOBIAHUX MUTAaHb LIUMH Opra-
namu. Kpim nporo, YnoBHoBaskeHunit Bepxosaoi Panu Yikpainu 3 mpas mroau-
HU CaMOCTIHHO 3aCTOCOBY€ TaKi CIIOCOOM 3aXHCTy CIMEWHHX TIpaB
Ta IHTepPECiB IUTUHH SIK:

a) cpUsiHHS O0aTbKaM y caMO3aXUCTi CiIMEHHUX NpaB Ta IHTEPECiB JUTH-
HH, 1110 BUSIBIIIETHCS y HAaTaHHS IpaBoBoi iH(opmarii 6aTtbkaM, HE0OXiTHOT
JUTS 37IIICHEHHST CaMO3aXHCTY, PO3IIISA/Il 3BEPHEHbB BiJI HUX Ta iHQOPMYBaHHS
IOZI0 KPamoro coco0y BUPIMICHHS ITUTAHHS;

0) MOHITOPHUHI CTaHy IOJEPKAHHA CIMEHHMX MpaB Ta IHTEPECiB TUTHUHU
1 COpUSTHHS TOHOBJICHHIO MOPYIIEHUX CIMEHHHX MpaB Ta iHTEPECiB TUTUHU
IHITUMH JISp)KaBHUMH OpraHaMH, OpraHaMU MICIIEBOTO CaMOBPsITyBaHHS,
MiANPUEMCTBAMH, YCTAHOBAMH, OPTaHI3aliIMHU MIJISIXOM HalpaBICHHS
000B’A3KOBUX /10 BUKOHAHHS aKTiB pearyBaHHsI.

OTxe, Ha TTiICTaBi MPOBEACHOTO HAYKOBOTO JIOCIIIHKEHHS MOXKEMO TIMTH
BHCHOBKIB, 1[0 YIIOBHOBaXKeHU I BepxoBHOI Pajn Ykpainu 3 mpaB 3acTOCOBy€E
TaKi CIIOCOOM 3aXUCTy CIMEHHHX IpaB Ta 1HTEPECIB JUTHHHU SIK: CIPUSHHS
0aTbKaM y caMO03aXHUCTi CIMCHHUX IIPaB Ta IHTEPECiB TUTHHU, IO BUSBIISIETH-
csl y HalaHHs NpaBoBoi iH(opmawii 6aTbkam, HEOOX1JHOT AJis 3AIHCHEHHS
CaMO3axXHUCTy, PO3INIA/I 3BEpPHEHB BiJl HUX Ta iHOPMYBaHHS IIIO0 KPAIIOTO
crocoOy BUPIIICHHS MUTAHHS; MOHITOPHHT CTaHY JOJICPKAHHS CIMEHHUX
IpaB Ta IHTEPECIiB AUTHHU i CIIPUSHHS IIOHOBICHHIO ITOPYIICHUX CIMEHHUX
[IpaB Ta IHTEPECiB IUTHUHM IHIIUMHU JEPHKABHUMU OpraHaMu, OpraHaMH Mic-
[IEBOTO CaMOBPSIIYBaHHs, MiIPHUEMCTBAMH, YCTAHOBAMH, OpPTaHi3allisIMH
IIUISTXOM HarpaBlieHHs: 000B’I3KOBHX JI0 BUKOHAHHS aKTiB pearyBaHHs. B 11b0-
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My BHUITQJKY 3aXHCT CIMCHHUX IIPaB Ta IHTEPECIiB TUTHHU YIIOBHOBKCHHM
Bepxonoi Panu Ykpainu 3 paB JHOIUHHA BXOAUTH 710 3MICTY FOPUCAUKIIHHOT
(opMu 3axXUCTYy.

Jliteparypa:

1. banax C. B. ®yHkuii oMOy/icMaHiB y Cyd4aCHOMY CBITi: OPIBHSUIBHO-TIPABOBE
JTOCTIJKCHHS: JMC. ... KauA. ropua. Hayk. Cren. 12.00.02 — koHCTUTYLIHHE NIPaBo;
MyHilMnaabHe npaBo. Mapiynons, 2014. 236 c.

2. IIpo YnosHoBaxeHoro BepxoBHoi Pagu Ykpainu 3 npas jmtonuHu: 3akoH Ykpa-
au Bix 23 rpynss 1997 poky. 3axkonooascmeo Yrpainu. URL: https://zakon.rada.gov.ua/
laws/show/776/97-p.

3. IIpencraBauk YoBHOBaXkeHOTO 3 IipaB AuTHHU. [IpaBa nutuan. Cexpemapiam
Ynosnosasicenoco Bepxoenoi Paou Vkpainu 3 npae nroodunu. URL: https://
ombudsman.gov.ua/uk/zagalna-informaciya-pd.

4. Jlity BiiiHM — IIOpiYHA JIOTIOBI/Ib JONOBI/b YIIOBHOBaXkeHOTO BepxoBHoi Panu
Vipainu 3 npas moauau murpa Jlyoinus. Cexpemapiam Ynosnosasicenozo Bepxo-
6Hol Paou Ykpainu 3 npae moounu. URL: https://ombudsman.gov.ua/report-2022/
dity-viiny.

Tanaw A. A.

acnipanm 1-20 poxy HaguaHHs

10pUOUUHO20 (hakynvmemy

Xmenvnuyvruil ynieepcumem ynpasuinmsa ma npasa
imeni Jleonioa FO3vro6a

MAMHOBI ITIPABA TA OBOB’SI3K! BATBHKIB I JITEM

YV KOHTEKCTi Cy4acHOTO CYCHIIBCTBA BaXIIMBO PO3IVIsIaTH MaifHOBI Ipa-
Ba Ta 000B’sI3KM OATHKIB 1 JIITEH SIK HEBIJI'€MHY YaCTHHY COIliabHO-TIPABO-
BOTO IIPOCTOPY. 3aKOHOAABCTBO PETYIIIOE BiTHOCUHH MK OaThKaMU Ta ITHMH,
BHU3HAYaI04M TIpaBa Ta 000B’ 513k 000X cTopiH. MaiitHOBI nmpaBa Ta 000B’SI3KU
0arbKiB 1 AITEN € BaXKJIMBOKO CKJIAJ0BOIO CIMEMHMUX BIIHOCHH. BOHU BU3HA-
YarThCS 3aKOHOJABCTBOM Ta BiJlirparOTh 3HAYYILy posib ¥ (hOpMyBaHHI B3a-
€MWH B POJIMHI.

TpamuiiiHO BBaXKAarOTHCS 0aThKiBCHEKUMU PABOBITHOCHHY, [0 BUHHUKA-
I0Th NP JBOX yMOBax: (PaKTUUHUN HAPOMKEHHs JUTUHU a0o Oionoriuxa
imenTH(dIKaIlsA Ta IepKaBHA PEECTPAIlist HAPOIKEHHS 38 0COONCTHM CTaHOM
(uepe3 1030B). 3a3BHUAil 111 BHHUKHEHHS ITPaB Ta 000B’SI3KiB 0aThKIB 1 TiTeH
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HEe0OXiIHO, 1100 OOWABI i O3HAKW OyJH HASBHUMH OJHOYACHO. SIKIO TO-
PYLIEHO BCTAHOBJICHUH 3aKOHOM MOPSIOK peecTpalii MOXOMKEeHHS JUTHHH,
HaIpPUKIIAJ, TAEMHA PEECTpallis 1HO3eMIIS K 0aThKa 3 METOK) MPUXOBaHHS
M03aIUTIOOHOT0 MAaTePUHCTBA, [1€ HE TMPHU3BOAUTH O BUHUKHEHHS MpaB
Ta 000B’s13KIB 0aThKiB [1, ¢. 261-267].

OckinbKkH O0aTBKM Ta JITH 00NaJHaHI I[UBIIHHOIO AI1€3JaTHICTIO, BOHU
MOXKYTh MaTH Pi3HOMAaHITHI MaifHOBI paBa Ta 000B’SI3KH SIK Cy0 €KTHU ITPaBO-
BiHOCHH. B ciMeiHO-1IpaBoBiii JTiTeparypi po3pi3HsIOTH JIBI OCHOBHI IPYITH
TaKWX MPaBOBIIHOCHUH: 1) BIIIHOCHHH, TTOB’sI3aHi 3 MalHOM, Ta 2) BIJIHOCHHH,
OB’ s13aHi 3 aJliIMEHTaMHU.

ITounemo po3mIsf i3 mepIIoro BUAY NpaBOBIIHOCHH, SIKI BHHUKAIOTh MiXK
0aTbKaMM Ta AITBMH y 3B 53Ky 3 1X MalfHOM. 3TiHO i3 JoKepesroM HalyTTs
MaiiHa, I1i TPaBOBITHOCHHY TOAUISIOTHCSI HA TPH BUJIM: a) CTOCOBHO MaiiHa,
sike 0aThKU OTPHUMAIU Ta MPU3HAYWIN JUTs TOoTped BCiei poxuum; 0) MaiiHa,
sike Oyio HaOyTe 3aB/SIKH CITUTBHIN Mpalli Y¥ CIUTBHUM 3ac00am OaThKiB Ta Ji-
Teil; B) MaifHa, mo Oyno HaOyTe caMUMH AITbMH Ha Pi3HUX MPABOBHUX Iif-
craBax [2, ¢. 365-368].

Y KOXHOT POAMHU € KOHKPETHE MAiHO, IPU3HAYCHE IS 3aI0BOJICHHS
i moOyToBux Ta iHmUX noTped. CimeiiHe 3aKOHOABCTBO YITKO BU3HAYA€
NPUHINIH PO3MOALUTY MaifHa MiX OaTbKaMH Ta JIITbMH, 30KpEMa BKa3yIOUH,
mo 0aThbKW Ta JITH, OCOOIHMBO Ti, IO MPOKHBAKTH Pa30M, MOXKYTh MaTH
BJIACHI ITpaBa BIACHOCTI Ha MallHO BiAMOBIIHO 10 yacTuHU 1 crarTi 173 Ci-
MEWHOTO Kojiekcy [4].

Lle o3Havae, 1m0 He3aJEKHO BiJ TPUBAIOCTI CHIILHOTO MPOKUBAHHS
Ta CIUTBHOTO KOPHCTYBAaHHS OKPEMHM MaiHOM, sIKe HAJICKNUTH OaTbkaMm abo
JUTHHI, HOMY 3aJIMIIAEThCS HOTO MOYATKOBHH MpaBoBHid ctatyc. DV Takok
BCTAHOBJIIOE MPE3YMIIILII0, IO CIIPHE MalHO € BJIACHICTIO OATHKIB.

MaiiHOBI mpaBa MOXYTb OyTHU 3/11HCHEH] TUTUHOIO CAaMOCTIHHO B MEXax
11 IUBIILHOT T1€3aTHOCTI Ta TAKOXK 11 OaTbKaMU, OTIIKyHaMH, yCHHOBIFOBaYa-
MU Ta IHIIAMH 3aKOHHUMH TIPEICTaBHUKAMHM. 3IATHICTh AUTHHH BOJOIITH,
KOPHCTYBATHCS 1 PO3MOPSIKATICS CBOIM MaiHOM 3aJICKUTD Bif il BIKy Ta Bij-
MOB1JIHO 00cATY ii nie3narHocTi. HemoBHOMITHI 0co0M 10 14 pOKiB HE MOXKYTh
CaMOCTIHHO MTPOBOJUTH OTepallii, 32 BUHATKOM JIPiOHUX yroj y J1OMOTOCTO-
JapCTBax.

B npoMy acmexTi BayKJIMBO BpaxXyBaTd KIIFOYOBI ACTIEKTH, III0 BU3HAYAIOTh
0co0mMBoCTI OaThKiBChKUX TpaB. [lo-miepiie, 6aThbKiBCHKI [IpaBa € TUMYAco-
BHMH, OCKiJIbKM BOHM BUHUKAIOTh 3 MOMEHTY HapOKEHHS YU MPUUHATTS
TUTHHU B IPUAOMHY CIM’IO 1 IPUIUHSIOTECS IPU BHHUKHEHHI 00CTAaBHH,
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3a3HaucHuX y CiMeiHOMY KOZIeKCi YKpaiHu, TaKuX sIK JOCATHEHHS 18 poKiB,
BCTYII HETIOBHOJIITHRO1 0cOOM B NITIO0, HAOYTTS TIOBHOI IIMBUIBHOI Ai€31aT-
HOCTI 200 1030aBiieHHs 0aThKIBCHKUX ITpaB [4].

[Mo-mpyre, mpuHIHIT PiBHOCTI 0aTHKIBCHKHX IIPaB BCTAHOBJICHO HA PIBHI
HopM CiMeitHOro Kosiekcy YKpaiHH, He3aJIeKHO Bifl TOTO, 4M € o¢iliifHo 3a-
peECTPOBAHUM MUTFOOOM OATBHKIB.

[To-TpeTe, BaxIIHBO BpaxoByBaTH, IO OATHKIBCHKI ITpaBa HE MOXYTh BU-
KOPUCTOBYBATHCS B PO3pi3 i3 iHTepecamu auTuHH. [Ipu 3ailicHeHH]1 6aThKiB-
CHKHUX IIPaB 3aBXKIH CJIiJl HaJIaBaTH TPIOPUTET IHTepecaM camoi JIUTHHH.

[To-deTBepre, OATHKKM MAIOTh TEPIIOYCPTOBE IPABO HA BUXOBAHHS CBOIX
JiTel. BUHATOK CTaHOBIATH BUMAAKU MOPYLIEHHS iHTepeciB TUTHHUA. OKpeMoi
YBaru 3acJIyroBy€ Ha/IaHHS JIOTIOMOTH OaThKkaM HETTOBHOITHIX Y 3/IIHCHEHHI
0aTHKIBCHKHX IPAB T4 BUKOHAHHI 0aThKiBCHKUX 000B’S3KIB, 110 BU3HAYAETH-
Csl 11Ie OJTHIEI0 03HAKOI 0aThKiBCHKUX MpaB. OTXke, SKIO MaTH i 0aTbKO U~
THHH € HETIOBHOJIITHIMH, 0a0a, JIi/T TUTHHU 3 00Ky HETIOBHOJIITHROTO 3 0aThKiB
3000B’s13aH1 CIIPUATH i y 3MIHCHEHHI 0aThKIBCHKHX TPaB 1 BUKOHAHHI 0aTh-
KiBChKHMX 000B’s13KiB [3, . 236-239].

MaiiHoBi nipaBa Ta 000B’sSI3KM OATHKIB 1 IITSH BIIIrPAIOTh BAXJIUBY POJIb
y (opMyBaHHI CTaOITLHUX Ta TAPMOHIHHUX CIMEHHUX BiTHOCHH. PO3yMiHHs
I[UX aCTEKTiB CIPUsIE MiATPUMII B3a€MOPO3YMiHHS Ta B3a€EMOIIOBATH B POJIH-
Hi. JloTpMaHHs MaifHOBHUX TIpaB Ta 000B’SI3KiB CIIPUSIE 3MIITHEHHIO 3B’ S3KIB
MiX 0aTbKaMH i IITBMH Ta CIIPHUSE CTBOPEHHIO CIPHUATIMBOIO CEPEIOBHUINA
JUTSL PO3BUTKY KOYKHOTO 4WieHa Cim’i.

OTxe, MaifHOBI MpaBa Ta 00OB’s3KKM OATHKIB 1 JITEH € BAXKIIUBOIO CKJIa-
JI0BOIO CciMelfHHX TIpaBoBiAHOCKH. IX BperymoBaHHs cIpsMoBaHe Ha 3a0e3-
MEUCHHs MaHOBUX IHTEpPECIiB JiTeH, a TaKOXK Ha 3aXHCT IXHIX MpaB Ta 3a-
KOHHHUX IHTEPECIB.

CIIUCOK BUKOPUCTAHOI JIITEPATYPH

1. Apnomiii I. B. Oxpemi acriexTu BilOBiJaIbHOCTI 0aThKIB 3a HOPYLIEHHS Mali-
HOBHX IPaB MaJIOJITHIX JiTel. BicHUK JIbBIBCHKOTO TOPrOBENbHO-EKOHOMIYHOTO
yuiBepcurety. IOpunuuni Hayku. 2017. Bum. 4. C. 261-267.

2. Topicnaeceka I. B. Okpemi nuTaHHs MPaBOBOTO PEryJHOBaHHS MaifHOBHX
Ta 0COOMCTUX HEMAHOBHX IMpaB OaThKiB i aiTeit. Momonuii BucHuid. 2018. Ne 6(2).
C. 365-368.

3. Kpacwuripka JI. B. ITpoGiiemu 3/1iiCHEHHS Ta 3aXUCTY OCOOUCTHX Ta MAMHOBHUX
npaB 0athKiB 1 ziTeii : MoHorpadis. Kuis : Bumasuuurso Jlipa-K, 2014. 628 c.

28



4. Cimeitnnit kogexe Yipainu Bix 10.01.2002 Ne2947-111. Bizomocti BepxosHoi
Pamu. 2002. Ne21-22. Cr. 135.

HayxkoBwuit kepiBHuK: Barpac B. A. kaHAWAAT IOPUAMYHUX HAYK, JOLCHT Mpodecop
kadeapu NUBIILHOTO IpaBa Ta Ipouecy XMeJIbHUIBKOTO YHIBEPCUTETY YNpaBIIiHHS
Ta npasa imeHi Jleonina KO3pkoBa

3amypaskina P. M.

acucmenm xagedpu yusinbHo2o npasa
Hayionanvnozo opuouunozco yunisepcumeny
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3AXHUCT IIPAB ﬂITE!?I Y PA3I IIPOJAXKY KUTIIA,
SAKE HAJIE2)KUTD IM HA ITPABI BTACHOCTI

JloroBip KymiBJi-IIPOJaKy € CaMUM yHIBEpCalbHUM 1 TOMY HaWOinbII
MOLIUPEHUM IIUBLIEHO-IIPABOBUM JIOTOBOPOM, CIPSIMOBAHUM Ha Mepeaady
JKHUTIA y BIACHICTh. 3a UM IOTOBOPOM OJHOYACHO MPHUIUHAETHCS MPABO
BJIACHOCTI y MPOJABILSI Ta BHHUKAE Y TIOKYIIIS )KUTIIOBOTO IIPUMIIIICHHS.

SIKIIO 32 TOTOBOPOM KYIIBII-IIPOAAXKY BIAUYKYETHCS JKUTIO, IO HaJe-
JKUTh Ha MPaBi BAACHOCTI MAJIONITHIN (JI0 YOTUPHAILATH POKIB) 200 HEMIOBHO-
JITHIH (B1T YOTUPHAIISTH JIO BICIMHAIIATH POKIiB) 0C001, 3aKOHOM BCTaHOB-
JICHO JICKiJIbKA ITPABMIL, 33 TOMTOMOTOIO SIKMX 3aXHIIAlOTHCS TpaBa Ta iHTep-
ecu qiteil. Bonn nepenbadeni sik B LluBineHOMY Konekel Yipaiau (mai — LIKY),
tak 1 B CimeitHomy (nani — CKVY).

[To-mepmie, 6aThky (YyCHHOBITIOBaU1) a00 OMIKYH HE MarOTh IipaBa 0e3 J10-
3BOJy OpPTaHy OMIKM Ta MIKIyBaHHS YKJIAIaTH JOTOBIp KyHiBIi-TIPOJAXy
JKUTIIA, BIIACHUKOM SIKOTO € MaJioyliTHs ocoba (4. 1 cr. 71 IIKVY; a63. 2 u. 2
ct. 177 CKY). [lo-apyre, 6e3 103BOTy OpraHy OIMIKU Ta MIKIyBaHHSA OaThbKU
(ycuHOBIIOBaYi) Ta MIKITyBaJbHUK HE MAIOTh IIpaBa 1aBaTH 3TOy Ha BANHCH-
HS1 IOTOBOPY KYHIBIIi-IPOIaXKy KHUTJIA HEMOBHOMITHROI0 0¢00010 (4. 2 cT. 71
HKY; 4. 3 ct. 177 CKY). Ilo-TpeTe, mpaBOYMH BUMHEHUH €3 J103BOy OpraHy
OIIKM Ta MIKJIyBaHHS 32 3arajlbHUM NPaBHJIOM € HikueMHUM (4. 1 ct. 224
LKY). [To-ueTBepre, 103BLJI OpraHy OMIKH Ta MIKJIyBaHHS Ha BYNHEHHS ITpa-
BOYHHIB IIOI0 HEPYXOMOTO MaiiHa AUTHHU HAJAETHCS B pa3i rapaHTyBaHHS
30epexeHHs ii npaBa Ha kU0 (4. 4 ct. 177 CKY).
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Came Ha OCTaHHBOMY TIPABHITI XOUETHCS 30CepeIUTH yBary. Jlo pedi, BOHO
posnisinanocs 1. B. XKuniakoBoto B ii pobotax [3, 192-200; 4, 517-525].

Komu Tinbku po3pobnsBes Ta npuitmascst CiMelHIH Kopeke YKpaiHw,
MAaJIOJIITHI Ta HETIOBHOJITHI 0COOM HaOyBaJM MPaBO BIACHOCTI Ha KUTIO
TOJIOBHMM YHHOM IUISXOM NPUBATH3ALIT )KUTIA JCPKABHOTO KHUTIOBOTO
(onny. Bonn HaOyBasu npaBo CHijibHOI BIACHOCTI Ha JKUTIIO pa3oM 3 0aTh-
KaM¥ Ta 1HIIMMH YWICHaMU CiM’1, sIKi MaJii [TpaBo Ha mpuBaTu3aiiro. Ha cpo-
TOJTHI 1151 TTiIcTaBa HaOyTTs JITHbMHU TIpaBa BIACHOCTI Ha KUTIIO HE € TOJIOBHOIO.
Yacrime MalloNiTHI Ta HETIOBHONITHI 0COOM CTAIOTh BIIACHUKAMH JKHUTIA
Ha MIJICTaBl JOTOBOPY apyBaHHS, ¥ MOPSIKY CIIAJAKyBaHHS, IIUIIXOM YKJa-
JIAHHS JOTOBOPY IIPO MPHUIUHEHHS [TpaBa Ha ATIMEHTH ISl TUTUHH Y 3B’ SI3KY
3 mepeaavero MpaBa BIACHOCTI HA HEPyXOMe MalHO (KUTJIOBHH OyIHHOK,
KBapTUPY) Ta iHIIe. BTl TOro, AITH YacTille CTal0Th BIIACHUKAMH MTOBHICTIO
BCHOTO 00’€KTa HEPYXOMOCTI Y KHTIOBIH cepi.

V pasi npogaxy kBapTupu a0 Oy JUHKY, SIKi HaJIe:KaTh MaJIOIiTHEOMY a00
HEMOBHOMITHHOMY, 3aKOH HE BHMAara€ 000B’sS3KOBOTO BUHHKHEHHS Y HHX
MIpaBa BJIIACHOCTI Ha HOBE KUTJIO. BiH TUIBKH Ka)ke Mo rapaHTyBaHHs 30epe-
JKCHHSI UM 0c00aM TpaBa Ha XKHUTIO0. A 1e MOKe OyTH HE TUTBKH IIPaBO
BJIACHOCTI, aJie i [IPaBO KOPUCTYBAHHS HOBOIO KBAPTHUPOO 00 OYyITUHKOM. AJie
HACKIJIBKY 11 BiTOBIAA€ 3acaaM CIPAaBEAIHBOCTI, CyMIIHHOCTI Ta PO3yM-
HOCTI, sIKi TpuTaMaHHi sk [{uBinbHOMY, TaK if CiMeiiHOMY IIpaBy.

SIKIII0 HOBE JKUTIIO HAOyBa€ThCS 32 PaxXyHOK KOIITIB BCIX WICHIB CIM’1,
KpiM TOTO, MOBa HIe TIJIBKH IIPO MEPIIHH BHECOK 32 XKHTIIO, a [0 CTOCYETHCS
HACTYITHHX IIJIaTEXKiB, TO BOHU OyAyTh 3/1iCHIOBATHUCS TUIBKH OaTbKkaMu (YCH-
HOBJIFOBA4aMH ), TO 1€ OJMH BHUIAIOK. [HIINI, KOJIM HOBE )KUTIO HA0YyBAETHCS
TIJIbKH 3@ paXyHOK KOIITIB JUTHHU, OTPUMAHUX B1JI IPOJAXKY IMOMEPETHBOTO
KHTIIA, a00 X 3HAYHOI YaCTHHU. Y bOMY BUIIAKy MAJIOJITHS Ta HEIIOBHO-
JITHS 0c00a MOBHUHHA HAOyBaTH HE MPABO KOPUCTYBAHHS, & BUKIIOYHO MPABO
BJIACHOCTI Ha XKHUTI0. Be3yMOBHO AJist 1IbOT0 HEOOX1IHO BHOCUTH BiJIIIOBiTHI
3MiHHM Tiepir 3a Bece B Cimeitanid, a Hapani i y [{uBinmbHMIA Kojeke YKpaiHu.
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2. Cimeitnuii kogekc YKpaiHu.
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KAHOUOam 10puouyHUX HayK, 0oyeHm,
doyenm Kaghedpu YusiibHO20 Npasa
Hayionanvnuii opuouynuii ynieepcumem
imeni Apocrasa Myopoeo

CYIOBUI AKTHUBI3M SIK JIKEPEJIO COJIIJIAPHOT'O
OBOB’A3KY HOAPYKKA Y IO3UKOBUX
IMTPABOBITHOCHUHAX

MaiiHOBI BiTHOCHHU MOAPYXOKS XapaKTePHU3yIOTHCS CIUIBHICTIO X Maii-
Ha, MpaB Ta 000B’A3KiB. YKIAJCHHS JOTOBOPY OJHHM i3 MOAPYHKS MOXKE
MIPUBOJIUTH JI0 BUHUKHEHHS JIOTOBIPHUX 00OB’S3KiB JIJISl 1HIIIOTO TIOAPYKIKS.
Hapenennit BucHOBOK BUIIIHBAE 3 4. 4 cT. 65 CimeliHOTO KofekCy YKpaiHu
(mami — CK VYkpaiHn), 3TiIHO 3 KOO IOTOBIp, YKJIaJICHUH OJJHIM i3 0Py K-
XS B IHTEpecax ciM’i, CTBOPIOE 000B’SI3KH ISl IPYTOTO 3 MOIPYKAKS, SKIIO
MaifHO, OfiepKaHe 3a JOTOBOPOM, BUKOPUCTaHE B iHTepecax cim’i [1]. Sk 6a-
YMMO BUHUKHEHHS 000B’SI3KY LTSI IPYTOTO 3 OAPY KK TIOB’SI3aHO 3 ICKib-
koMa ymoBami: (1) ocoba, 110 ykiaaae JoroBip nepedyBae y TiHCHOMY He-
pozipBaHoMy 1LTIO01; (2) TOTOBIp, MO YKIANAEThCS Mepeadavae oJepKaHHs
MaiiHa (JIOrOBOPH, SIKi OITOCEPEKOBYIOTh IIEPEXijl MpaBa BIACHOCTI, JOTOBO-
PH, II0 OMOCEPEIKOBYIOTH NIEPEIaHHs MaifHa y KOPHCTYBaHHS, JOTOBIp Mif-
psay Tomo); (3) AOTOBip yKiIaneHo B iHTepecax ciM’1; (4) MaiftHO onepxkaHe
3a JIOTOBOPOM, BUKOPUCTAHE B iHTepecax ciM’i.

3a HasABHOCTI HaBEJCHNX YMOB BHHHKA€E JOTOBIpHE IIUBITHHO-IIPABO-
Be 3000B’sI3aHHS 3 MACMBHOIO MHOXXHHHICTIO, HAaBITh HE3BAKAIOUU HE TE,
10 CTOPOHOIO JIOTOBOPY BUCTYIIAB OJIHUH 3 MOJPYKKS. Y pa3i HeBUKOHAHHS
JIOTOBOPY, CIIBOOPKHUKH HECYTh BiJIMOBIIAIBHICTh NIEPE] KPEIUTOPOM.
CK VYkpainu He nependadyae 0ocoOIMBOCTEH JOTOBIPHOT BiIMOBINaTbHOCTI
MOIPYKKS 32 BUKIIOUCHHSM IMOJIOKCHHSI PO MOXKJINBICTh HaKJIAICHHS
CTATHEHHS Ha MaifHO, SKE€ € CITUIbHOI CYMICHOIO BJIACHICTIO TOJPYXKS
(4. 2 ct. 73). HaromicTh mUTaHHS MPO TE, KOO Oyjie L BiAMOBIATBHICTD,
YaCTKOBOIO YH COJiIapHOI0, BupimB Bepxopuuii Cyn. Tak, Benuka [1anara
BepxoBroro Cyny (mami — BIIBC) y nocranogi Bix 30.06.2020 poky y cripaBi
Ne 638/18231/15-11 (mpoBapkenHs Ne 14—712 1ic 19) koHCTaTy€e HACTYITHE:
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«...61. TakuM YHHOM MPABOBHUIA PEKUM CITLIHHOI CyMICHOI BIIACHOCTI IO~
JIPYOKSL, BUHSTKY 3 SIKOTO MPSIMO BCTAHOBJIEHI 3aKOHOM, Iiepeibadae Hepo3/Iiib-
HiCTb 3000B’s13aHb TTOAPYAOKS], 1110 38 CBOIM 3MICTOM CBITUHTH CaMe Ipo COoIiap-
HUI XapaKTep TaKUX 3000B’A3aHb, HE3BAXKAKOUN HA BIICYTHICTb B 3aKOHI IPSIMOT
BKa3iBKU Ha CONiJIapHY BiJMOBIANbHICTh MOAPYXKS 32 3000B’I3aHHIMH,
10 BUHUKAIOTh 3 MPABOYUHIB, BUNHEHHX B iHTEpecax cim'i.

62. OT:xe, yCyBarouM HaBEICHUI 3aKOHOIaBUM HeoMiK, Bennka [lanara
Bepxosnoro Cyny moromxyeThcs 3 BiIOBITHIM BUCHOBKOM BepxoBHOro
Cyny Ykpainu, BUKJIaJICHUM y IOCTaHOBAax BiJ 27 kBiTHA 2016 poky y crpa-
Bi N 537/6639/13-11 (mpoBamxennst N 6-48611c16) Ta Bin 14 Bepecus 2016 poxy
y cmpasi N 334/5907/14-u (npoBamxenns N 6-5391cl6), npo conigapHuit
XapaKTep BiAMNOBIIANBHOCTI MOAPYOKS 32 3000B’I3aHHSAMH, 1110 BUHUKAIOTh
3 IPAaBOYMHIB, BUIMHEHMX B IHTepecax ciM’1, SKIIO iHIIe He nepeadadeHe Ta-
KHMH TIPaBOYUHAMH. ..» [2].

Heo06xiaH0 3ayBakuTH, 110 Takuii BucHOBOK BIIBC koH(mikTye 3 TEOpi-
€10 IIUBUIBHO-TIPABOBOT BiAMOBIadbHOCTI Ta MOJOKEHHAMH L{MBiIBHOTO
KOJIeKCY YKpaiHU PO BUKOHAHHS 3000B’s13aHb, a came cT. 541 LIK Vkpainu,
3TiJTHO 3 AKOIO COJigapHuil 000B’s130K ab0 cosijlapHa BUMOTa BUHHKAIOTh
y BUNQJIKaX, BCTAHOBIEHUX JIOTOBOPOM a00 3aKOHOM, 30KpeMa y pa3i Hemo-
JTUTBHOCTI mpenMeTa 30008 sa3aHHs [3]. YpaxoByrouu Te, 110 3rajiaHa mnocra-
Hosa BIIBC, y Tomy unci, cTocyBanacst 000B’I3KiB HOAPYKXKS 3 JOTOBOPOM
MIO3MKH, 110 OyB YKITaJCHUI OTHUM 13 HOAPYKKs, MOKHA TOBOPUTH TIPO CH-
tyartito HE nmos’s3any 3 HenoaineHUM IpeiMeToM 30008’ s13aHHS. JJoroBopoM
comiapHui 000B’SI30K TaKOX HE repeadayancs.

Takum unnom, BIIBC ¢akTudaHO BCTaHOBMIIA COMiTapHUNA 000B 30K TO-
JPYAOKS y BHNAAKY, SIKHH Henepea0aueHo J0roBopoM Ta/abo 3akoHoM. O0-
rpyHTOBYI04N Take pimeHas BIIBC 3a3naqae Take:

«...53. Benuka ITanara Bepxosnoro Cyy BBaXka€e CIyIIHUMH J0Boau Bep-
xoBHoro Cyny y ckiafi koserii cynaiB KacariifHoro nuBineHOTO Cyy B yXBasi
Bix 13 mucronana 2019 poky momno 3micty crarti 541 LK Yipainu, skuii CBiUUTh
TIpO Te, IIO COMTiIapHe 3000B’I3aHHS BUHUKAE JIUIIIE Y BUIMAIKaX, BCTAHOBICHUX
JIOroBOpoM a00 3akoHoM. ToOTO coriiapHi 3000B’i3aHHS BUHHKAIOT JIUIIE Y BH-
MajKax, neperoadeHux JOroBOpOM 41 aKTOM YHHHOTO 3aKOHO/IABCTBA. . .

54. Pazom i3 iium Benmka Ilanara Bepxosraoro Cypy 3ayBaxye, 110 OTHUM
13 3aBIaHb cyxay, a Bepxosaoro Cymy 30kpema, € TIyMadeHHs] YMHHOTO 3aK0-
HOJIaBCTBA, YCYHEHHS HEIOIIKIB 3aKOHOJaBY0i TEXHIKH Ta HOPMaTUBHHUX
MIPOTaNINH.

55. 3aBaaHHAM IMBUIFHOTO CyZOYMHCTBA € CIPABEAINBHH, HEyNepe -
JKEHUU Ta CBOEYACHUH PO3MIIST 1 BUPIMICHHS IUBIIBHUX CIIPaB 3 METOIO
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e(CKTUBHOTO 3aXUCTY MOPYUICHUX, HCBU3HAHUX 200 OCIIOPIOBAHUX IIPaB,
cBOOOA 4N iHTepeciB (i3UUHUX 0Ci0, MpaB Ta IHTEpeCciB IPUAUIHUX OCiO,
1HTEepECiB JIepIKaBU.

56. Trrymadadu 3aK0H ITiJ] 9ac MOTO 3aCTOCYBaHHS IO KOHKPETHUX IPABO-
BITHOCHH, CyJ TIOBUHECH KEPYBAaTUCS K 3aBJaHHSM CYJOYHHCTBA TaK 1 3a-
raJIbHUMH 3acaJiaMy LIMBIJILHOTO 3aKOHOJIABCTBA, Cepell SIKUX, 30KpeMa, BU-
3HAUCHI CIPaBEUIUBICTD, TOOPOCOBICHICTh T PO3YMHICTb...» [2].

BoagaeTncs, 110 onmcana CUTYyaIlist CTOCY€EThCS TaK 3BaHOI CYZIOBOI ITPaBO-
TBOPYOCTI, SIKa € OTHIM 3 MIPOSIBIB CYIOBOTO aKTHBI3My. Take sSBUIIE, K Cy-
JIOBUI aKTHB13M ChOT'OJIH1 3HAXOAUTHCS Y TOJI1 30py HAyKOBLIB Ta MPAKTHKIB.
3BepTaEThCs yBara Ha Te, 110 Cy/] He Ma€ IEePeTATyBaTH Ha ce0e MOBHOBAKEH-
Hs Ta KOMIIETEHIIIT apJaMeHTy i He MOXe MIIMIHSATH COO00 3aKOHOMABIIS,
OIHAK HaBITh y TAKMX YMOBAaX 3aJHIIAETHCS 0AraTo MpoCTOpy IUIS CYIOBOTO
AKTHBI3MY ISl IIOJIOJTAHHSI KOJIi3ii Ta mporanuH [4].

KpiMm Toro, HOCHiTHUKN BKa3ylOTh, IO CYIOBUI aKTUBI3M TaKOX MOXKE
MIPOSIBISITUCS y IPOCTOMY TIIyMauCHHI HOpM 3aKoHy. Lle cTaeTses y Tomy BH-
MaJKy, KOJH CYIUIsI MOXE THTepPIPETYBaTH 3aKOH Y CIOCi0, IO He Y3TOIKYy-
€ThCS 3 MO3HUIIEF0 3aKOHOTBOPIIIB, SIKI MUACATIH HOTO TeKCT. Taky JisUTbHICTh
CyIliB PUHHSATO TIO3HAYATH SIK CyAIIBChbKE 3aKOHOAABCTBO [5].

3 orsany Ha aprymentd BIIBC BHCHOBOK PO BUHUKHEHHS COMITAPHOTO
000B’SI3Ky TTOPYXIKS Y PO3NIISYBAHOMY ITO3UKOBOMY TIPAaBOBIIHOIIICHHI OyB
MIPOSIBOM CYAOBOTO aKTHBI3MY 3 METOIO ITOIOIAHHS IIPOTAMHH Y 3aKOHi 3 JI0-
[IOMOTOI0 IPUHLIUIIIB LIMBUILHOTO Mpasa. [IpoTte BOayaeThes, 1110 BUCHOBOK ITPO
HasIBHICTh MPOTAJIMHY Y 3aKOHI Y BUILICHABECHIH cIpaBi € nepexyacHuM. Tak,
MiJICTABaMWA BUHUKHEHHSI [IUBUILHO-TIPABOBOTO MMO3UKOBOTO 3000B’sI3aHHS
3 ITACKUBHO MHOXKHHHICTIO € JIOTOBIp 1MO3KKH Ta 4. 4 cT. 65 CK Vkpainu. 3a 3a-
rajJbHUM MPABUJIOM SIKIIO y 3000B’s13aHHI O€pyTh y4acTh KiIbKa KPEIUTOPIB
a00 KiIbKa OOP>KHUKIB, KOXKHUM 13 KPEAUTOPIB Ma€ MPABO BUMAaraTd BUKOHAH-
Hs, a KOXXHUH 13 OOP’KHUKIB TIOBHHEH BHKOHATH 00OB’SI30K Y PiBHIN 9acTi,
SIKIIO THIIIE HE BCTAHOBIICHO JIOTOBOPOM 200 aKTaMH IIMBLUILHOTO 3aKOHOIABCTBA
(ct. 540 LIK Ykpaiam). TakuM 9uHOM MOXKHA BICHYBATH, III0 YOJIOBIK Ta JIpy-
JKUHA MalOTh HECTH YacTKOBY BiJIOBIaNbHICTh 32 HEBUKOHAHHSA a00 HEHa-
JIe’KHE BUKOHAHHS JOTOBOPY MO3MKH, a 3aCTOCYBAHHS aHAJIOTI IpaBa € HEBHU-
MIpaBIaHHUM Ta MepeauacHuM pimeHHsM. HaBenene TBepmkeHHs HaOyBae
OUTBIIOT JJOCTOBIPHOCTI 3 YpaxyBaHHSIM TOTO, IO ILTFO0 HA MOMEHT PO3IIISTY
criopy OyIo po3ipBaHo, a MAalfHO TIOJIICHO 3a JIOMOBJICHICTIO CTOPIH.

[TincymoByr0ouM cKkazaHe CJIiji 3BEpHYTH yBary Ha CyTHICTb Ta MEXi Cy/0-
BOTO aKTHBI3MY IPH BUPIIICHHI CTIPaB OB’ A3aHUX 3 MAHHOBUMH BiTHOCHHA-
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MU nozipyoks. [ToMipkoBaHMI MiaXia MoXe 3a0e31eUNTH JOCATHEHHS METH
CIIPaBEUIMBOTO MPaBOCYAASA. AJe BUXiA 32 MexXi (QyHKIiI cynoBoi rigkn
BT/, IO MIPOSIBIIAETHCA Y CYAIBCBKOMY 3aKOHO/IaBCTBI € HEOS3MEeUHNM TS
cTabiIbHOCTI 000POTY.
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Kouun B. B.

KaHOUOam 10puouyHUX HAyK, Cmapuutl 00CIiOHUK,

Konemumyyiiinuii Cyo Yxpainu, Haykosuil Koncyromanm cy00i; Haykoso-
Q0CHIOHUL IHCMUMYM NPUBAMHO20 NPABa [ NIONPUEMHUYMBA IMEHT
axademixa @. I Bypuaxa HAIIpH Ykpainu, cmapuiuii Haykosuil
CRiBPOOIMHUK 8I00LNY NPUBAMHO20 NPABA MA NPOYeECy

®AKTUYHUH HIJTIOB: MEXKI IEPJKABHOI'O
BU3HAHHSA COUIAJIBHUX BIJTHOCHUH

Oco0nuBicTh MPUBATHOTO MPaBa 3arajioM, Ta CIMEHHOTo MpaBa 30KpeMa,
ToJIsirae 'y MiHiMizarii myOIiyHOTO BIDIMBY Ha CYCHIIbHI BiTHOCHHM, sKi (hop-
MYIOTBCSI MIDK IPUBAaTHUMH yYacHUKaMH. B Mexax po3yMiHHS CTaJiiHOCTI
MEXaHi3My IIPaBOBOTO PETYIIIOBAHHS JUISl IPUBATHHUX BITHOCHH IITKOM «IIPH-
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POAHIM» MOXKYTB OyTH JIUIIIE CTa/ii IPABOBOI perilaMeHTAIlil Ta paBopearti-
3alii, OCKITBKH [IPaB03aCTOCYBAaHHIO Ma€ MEPEAyBaTH BiAMOBIIHE TOPYILICH-
HSI BIJIOBIHOTO CY0’ €KTUBHOTO MPaBa, 110 32 YMOBH CTA0UIBHOCTI COLialTb-
HUX BIJTHOCHH MOXKE HE BiJIOyTHCS.

[IposB my6niyHOCTI (Y pO3yMiHHI BIAKPUTOCTI, JOCTYIHOCTI [T LIUPO-
KOTO 3araily, CyCHiJIbHOI IIPO30POCTi) € IMAHEHTHOIO O3HAKOIO MPaBa, TOMY
ICHYBaHHS OKPEMHUX CYCHUIbHUX BIAHOCUH NOTpeOye HaNIEXKHOI MipH BUCBIT-
JIEHHSI, 30KpeMa iX myOsiuHoi (IepxkaBHOi) peectpauii. [1is ciMeiiHOro mpasa
0e3yMOBHO TaKWM IPUKIAIOM € peecTpauis nuioly. YacTHHOIO Mepuioo
ctrarti 27 CK VYkpainu 3akpiljieHo npyU3HaueHHsS — BCTaHOBIIEHA AJIs 3a0e3-
MeYeHHs CTa0lIbHOCTI BIJTHOCHH MiX JKIHKOIO Ta YOJIOBIKOM, OXOPOHH IpaB
Ta IHTepECiB MOAPYIOKS, IXHIX AITEH, a TAKOXK B IHTepecax JepikaBH Ta Cyc-
MiJIbCTBA.

B oMy acnekTi JOoUiIbHO HaralaTy Te3y: «y BiIHOILIEHHI HUTI00Y HaBITh
HaNNpOrpecuBHIINI 3aKOH LIJIKOM 3a/I0BUTbHUIA, SKIIO 3alliKaBJIeHI CTOPOHU
(hopMasIbHO 3aCBITYMIN JOOPOBLIBHUNA XapaKTep CBOTO BCTYIY A0 LUTIOOY.
[I{o BinOyBa€eThCs 32 IOPUAMYHOIO 3aBICOTO, JIE PO3TOPTAETHCS NIMCHE JKUTTS,
SIK TOCSITAETHCs 1151 TOOPOBINIbHA 3T0/a, — PO L€ 3aKOH Ta FOPUCT MOXKE HE Typ-
OyBatucs» [7, c. 78]. bepyuu 10 yBaru TpUBaJIMii 1CTOPUYHUN KOHTEKCT,
IOPUINYHI HACTIIKH 3apeECTPOBAHOTO HIUTIO0Y Ta (haKTUUHOTO HUTIO0Y 3a3Ha-
JIM 3HAYHMX 3MiH SIK y HOPMaTHBHOMY PeryJIOBaHHi, Tak 1 y CyCHuIbHINA MO-
pani. €IMHUM Ha Halle MEePeKOHAHHA 3aUIIAEThCs (DAKT: JTIOAMHA «SIK YJIeH
HapoOJDKYEThCA Y CiM’1, pacH, CIUIBHOCTI, BPEILTI, 4eHa L1JIOro», a Horo
BIZIHOCUHM y 00’ €HAHUX KOJEKTHUBAX Ha/Jal0Th HOMY MOXJIMBICTh MMOBHO-
IHHOTO pO3BHTKY [1, c. 60].

OcHOBHUM 3aKOHOM YKpaiHU BCTAHOBJICHO PO3YMIHHS LHITIO0Y SIK IHCTHU-
TYTy I'PyHTOBAHOTO Ha BiJIbHill 3rofii *IHKU Ta YONOBIKa, Y SIKOMY KOXKEH
3 MOJPY>KKS Mae piBHI paBa 1 000B’sA3KK (4acTUHA mepiua ctaTTi 51) € yac-
THHOIO OXOPOHIOBAHUX JIEP’KABOIO CiM’1, AUTUHCTBA, MATEPUHCTBA Ta 0aThb-
KiBCcTBa (YacTHHA TPeTs cTarTi 51), 110 BUSBIAETCSA Y HU3LI KOHCTUTYLIHHIX
MIPUIIKCIB, OB’ SI3aHUX 13 CiM €10 (YacTHHA I1’sATa cTaTTi 17, yacTUHU nepia,
yeTBepTa cTarTi 32, crarta 48, yacTuHa mepiia cTarTi 63, yacTHHa BOCbMa
crarti 126, yactuHa n’sita crarti 149).

Koncturyniiiauit Cyn YkpaiHu BUCITOBUBCS, 1[0 «KOHCTUTYIOBaHHS Ta-
KOTO POJIy CTOCYHKIB, IIO 1X OXOILTIOE€ TAKOX MPABO HA HEJOTOPKAHHICTh
0COOMCTOrO 1 CIMEHHOTO YKUTTSI, € HOKASHUKOM iX NOCULEHOT OXOPOHU Oepaica-
6010 5K 8ANCTUBO2O eMUKO-MOPAILHO20 CHAHOAPMY YKPAIHCLKO2O CYCNib-
cmea, 8 AKOMY CiM’a € OOHUM i3 HAUYIHHIWUX COYIANbHUX THCTMUMYmMie»
(kypcu Mmiit — B. K.) (apyre peueHHs ab3aily 4eTBEpTOro MiAMYHKTY 2.3
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MYHKTY 2 MOTUBYBaibHOI yacTuHu Pimmenus Bix 20 rpynas 2023 poky
Ne 11-p(11)/2023).

«ITocuiiena oxopoHa Aep:kaBolo» Bce K NOoTpedye (oHaK He 3a00poHse
yTpUMATHUCS) BiJl YOJIOBIKa Ta KIHKW MOBIIOMUTH JIePKaBi, 110 BOHU BHCIIO-
BWJIM BUTBHY 3TOy Ha YKJIAICHHS MU0y Ta 3MIHCHHIM YCi il I0J0 HOro
peectpauii. [Topyd 3 num, paxTuyHi HUTIOOHI BIAHOCHHHU K opMa opraHiza-
1ii CIMEHHOTO COO3Yy YOJIOBIKA 1 JKIHKH, SIKi HE Mepe0yBatoTh y NUTI001 MiX
coboto [4, c. 445], Bce sk Mae Miclie y AIMCHUX COLIaIbHUX BIIHOCHHAX, TOMY
norpelye BiAMOBIAHOTO JEPKABHOTO pearyBaHHA.

VY puMCBKOMY ITpaBi (paKTUYHI MUTFOOHI BIIHOCHHHU JIFOICH, SIKi HE MOTIIU
YKJIACTH 3aKOHHUN PUMCBKHIA IUTI00 (Ppi3HE TPOMASIHCTBO UM CTaH), 1iCTAJI0
HA3BY KOHKYOIHam — K pe3yJbTaT 3aKOHOIABUYOTO PEryIIOBaHHsA, CIIPAMOBa-
HOTI'O Ha 3MIiLIHEHHS MOPaJIbHUX MiJBAJIMH CIM’1, IepeciliJyBaHHs Nepeto0-
CTBa, BHACIIIJIOK YOTO HE BUHUKAJIU FOPUINYHI HACTIIKH, ITOB’s13aHi 31 CTaTy-
COM JIiTeii, aTiIMEHTHUX YU CHaJKOBHUX BiTHOCHH [6, c. 283]. 3a ymMmOBH BU3-
HaHHS PIBHOCTI y IpaBax JoJIell He3alle)XHOo BiJ o3Hak (ctartsa 24
Koncruryuii Ykpainn) HacHiAKu «Cy4yacHOTO KOHKYOiHaTy» MOXYTh MaTh
JIUILIEe MOPaJIbHUH XapakTep.

CK VYkpainu MiCTUTh HU3KY IPUIHCIB, SKI YHOPMOBYIOTh IOPUAMYHI Ha-
CITLJIKM JJIS «OKIHKH Ta Y0JI0BiKa, SIKi IPO’KUBAIOTh OHIEIO CIM €10, ajie He I1e-
peObyBaroTh y nutro6i Mix co00r0», 30KpeMa Ioj10: MaiftHa, HaOyToro 3a Jac
CIUJIBHOTO MpOXKKBaHHA (cTarTs 74); mpaBo Ha YTPUMaHHS BiJIIOBiIHO
1o cratTi 76 uporo Kojekcy; a Takoxx mpaBa Ha yTPUMAaHHS B pasi IPOKUBaH-
Hs 3 HEI0, HUM 1XHBOI JUTHUHU (YaCTUHU Nieplia, Apyra cTarti 91); Bu3Ha4eH-
HSl TIOXOpKEHHS JuTHHHU (cTatTi 125, 126, 128); yCUHOBICHHS AUTUHU BU-
KIIIOYHO 32 pilIeHHsAM cyay (4acTuHa uyerBepra crarti 211); 3a60poHu ycu-
HOBJICHHS IUTUHU 1HO3EMISIMH, 5IKi He iepeOyBaroTh y 1II001, KpiM BUMAJIKIB,
KOJIM 1HO3eMellb € pOJUYeM AUTHUHH (IIYHKT 9 yacTuHM nepuoi crarti 212).

3a TakuX yMOB Jiep)KaBa Ma€ CTBOPUTH BiJTOBITHI IOPUIUYHI HACTIIKH
(BU3HATH IOPUIMYHMIA CTaH) 151 0Ci0, siKi epeOyBatoTh y GaKTUYHOMY ILTIO-
61. OHak, 111 BiTHOCHMHU MalOTh 00OB’3KOBO MOAUISATH CHUIBbHY JUIS HLTIO0Y
METy — CTBOPEHHs ciM’1 Ta HaOyTTsl B3a€MHUX IIPaB 1 000B’SI3KiB, 110 Ha HaIlIe
MePEKOHAHHS 103BOJISIE YHUKHYTH TaKOTO «I3€PKAIbHOTOY SIBUILA SK (PIKTHUB-
Hull nUTI00, SIKKH 3a PIlICHHSIM CyTy 00OB’S3KOBO BU3HAETHCS HEilICHUM
3a yactuHo apyroto crarti 40 CK Ykpainu.

JloOpOBLIBHICTE CTBOPEHHS CIM’T € OJHI€IO 3acaj CTAOUIBHOTO (DYHKIIiO-
HYBaHHS Cy4acHOTO CYCIIbCTBA. [cTOpii BiIOMI MPUKIAIU IPUMYIITYBaHHS
BCTYITy JI0 HLTIO0Y, SIK y aBH1 Yacu 3a Lex Julia et Papua Poppaea (9 pik),
Tak 1y mepion pamstHChKoi Biaau [3, ¢. 500]. Huni y 3B’s13Ky 31 3MiHOIO MO-
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paNbHEX 3acaj] CyCHIIBCTBA (PaKTUIHUH MUTI00 HE MOKe OYTH IMiITaHUH TT0-
Ji0HOMY ocyny a00 CIPHUUUHSTH HETaTUBHI HACIIAKY (HAIPUKIAM, FOPUANY-
HY BiMOBITaNBHICTG y (opMi mokapanHs). [luckycis moxo HeoOXiqHOCTI
YKJIQJICHHS IUTF00Y TiepeOyBae BUKIFOYHO B MEXKaX €THYHOI TUIOMWHY (Ha-
MIPUKIIA, XPUCTUSHCHKIHA TPUITHC: «AJle OO YHUKHYTH PO3IMYCTH, HeXai
KOXKEH MY’K Ma€ JAPYKHHY CBOIO, 1 KOJKHA XKIHKA Xail Mae CBOTO YOJIOBIKa»
1o Kopuntsia 7:2:1 y nepexinazi [Bana Orienka). HaroMicTh, yHUKHYTH OITH-
CaHMX BHIIE IOPUIUYHUX HACIIIKIB HEMOXKITMBO OCKUTBKH JIepKaBa TIOBUHHA
BH3HABATH Il HACTIIKH (PaKTHYHOTO TITI00Y, 30KpeMa Y pa3i CyI0BHX CITOPIB.

Tak, Benuka [Tanara Bepxosaoro Cyny y myHkTi 34 moctanoBu Bif 23 ciy-
Hs1 2024 poxy y cripaBi Ne 523/14489/15-11 Bkasye: « Bupinryrouu muTaHHs PO
BCTaHOBJICHHS (DaKTy MPOKUBAHHS ONHIEIO CiM’ €10 0e3 peecTpariii nuroly,
CyJl Ma€ yCTAHOBHUTH TaKi (aKTH: CHIJbHE MPOXUBAHHS OJHIEIO CIM’€10;
CIUIHLHHUN TOOYT; B3a€MHI mpaBa Ta 000B’s13ku (moctanoBa Bemukoi [Tanartu
Bepxosnoro Cyny Big 3 munasa 2019 poky Ne554/8023/15-m)» [9]. ToOGTo
HIeThCs PO JIeTali3alliio Iep:KaBoio Mepioay KUTTS YOJIOBIKA Ta KIHKU
y dakTHYHOMY IUTIO01 Ta 3aCTOCYBAHHS JI0 IIUX COIIATBHUX BIJIHOCHH OPH-
JIUYHUX HACIIIKIB ILTIO0Y.

Y pasi BiACYTHOCTI CYZJOBOTO CHOPY LIIKOM MOMKJIMBHUM € SIK 3aKOHHE, TaK
1 IOTOBIpHE PEryIIOBAHHS MAaifHOBIX NPABOBITHOCHH Yy (paKTHUHOMY HUTIO0I |5,
c. 15]. Kpim Toro, BiZICyTHICTh peecTpallii NIT00Y K FOPHIMIHOTO (haKTy Ha HaIlle
TIepeKOHAHHSI ITepeOyBae «Ha M1 KITaCH(IKaIlii» FOPUANIHUX (aKTiB, 3aIIpOITo-
HoBaHuXx O. A. SIBop: «sIKi MalOTh IOPUAWYHY CHITY JIMILE 32 YMOBH iX JIep’KaBHOI
peecTpaliii, 1 THX, 110 MiJISATaloTh 000B’I3KOBIH JIepyKaBHIN peecTpallii, aje Bif-
CYTHICTh OCTaHHBOT HE PUBOJIUTH JIO0 BTPaTH HUMH CBOTO FOPUIMYHOTO 3HAYCH-
H» [8, ¢. 12], ocKiTbKH 1iei pakT-cTaH [8, ¢. 24] Mae 03HAKHU NITFO0Y — FOPHUINY-
HOTrO (haKTy, IO MOTPedye peecTparlii, OAHAK KOr0 BCTAHOBJICHHS HE MOTpeOye
y HACTYITHOMY 3/IiiiCHEHHS BiTIOBITHUX PEECTPALITHUX [TiH.

OT1xe, (hakTHYHI TUTFOOH] BITHOCHHU € COIIaJIbBHUMU BiTHOCHHAMH, SIKi
He 3a00pOHSIOTHCS JePKABOIO Ta Y pa3i BHHUKHEHHS CIIOPY BU3HAIOTHCS
JICPKaBOIO 3 METOIO 3a0€3MEUCHHS CTA0UTLHOCTI CIMEHHHX BiTHOCHH. 3 OIJIS-
Iy Ha ue, (aKTUYHHUHI NUTI00 MOBUHEH MaTH yCi HeOOXiJHI 03HAaKHU ciM’i
Ta ciMeHHUX BifHOCHH [2, ¢. 51-52]. Jleramnizarisi CyioM FOPUAMYHUX HACITi-
KiB (DakKTHYHOTO NUTIO0Y € JIEPIKABHOKO OXOPOHOK 0COOMCTUX HEMalHOBHX
Ta MAaHHOBHX BIJJTHOCHH, SIKI HE 320€3IeUyOThCS IIIMH (DaKTHIHOTO ITOJIPYK-
xsiM. BBaxkaeMo, 110 IEPCIIEKTUBHUM HATIPSIMOM € ()OPMYBaHHSI CIIPOIIICHUX
MEXaHi3MiB BU3HAHHS (PaKTHYHOTO ILTI00Y 3 METOI0 ONTHMI3allii sIk CiIMEHHUX
BIJIHOCHH, TaK 1 CyJIOBUX MIPOBA/KCHB y IIUX CIIOpax.
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Kpacuywka JI. B.,

O00KMOp 10PUOUYHUX HAYK, Npodecop,

3a6i0y8ay 6i00LNY HAYKOBO-NPABOGUX EKCHEPMU3

Inemumymy npasomeopuocmi ma HAyKoBO-nPABOSUX eKCNepmu3
Hayionanvnoi akademii nayk Ykpainu

ITPABA TA OBOB’A3KHU MMOJAPYIKIKS: HAYKOBA
CHHAJIIUHA 1. B. KUJIIHKOBOI, CYYACHHUU CTAH
TA MEPCIIEKTUBU ITPABOBOI'O PET'YJIIOBAHHSA

Hayxosa cnaamuaa . B. )KnmiHKOBOT 1110710 TIpaB Ta 000B’SI3K1B IOAPY K-
Ks1 TPEJICTaBIICHA IK HAYKOBUMH cTaTTsIMe [ 1-3], Te3amu gonosineit [4], Tak
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11i mucepTaiitHuM DOCIIIPKCHHSM Ha 3100yTTS HAyKOBOTO CTYTICHS JOKTOpa
IOPUIMYHUX HayK, PO3JiJ IPYTHH SKOTO MPHUCBSIYEHO MPABOBOMY PEXHUMY
MaiiHa moApyXoks [S]. ¥ Mexax mUX Te3 HayKOBOTO MOBIJIOMJICHHS HEMae
CEHCY IepepaxoByBaTH BCi HAYKOBI pOOOTH BHIATHOTO BYCHOTO YKpaiHU —
Ipunn Bonoaumupieau XKuiiHKOBOT, TPOTE BAPTO HATOJIOCHUTH, IO 11 HAYKO-
Bi HAMIPAIIOBAaHHS iCTOTHO BIUIMHYIIU HA CTAHOBJICHHS HAI[IOHAJIBHOI TOKTPH-
HU CIMEHHOTO0 Tpasa, 30KpeMa MI0/I0 MTPaB Ta 000B’A3KiB TOAPYHIKSI.

3akpituieHHsT 0COOMCTUX HEMaHOBUX MpaB Ta 000B’A3KIB MOIPYKIKS
B n1aBi 6 CimeitHoro koaekcy Ykpainu Big 10 cidast 2002 poKy BHKIHKAIO
Oararo pi3HUX KOMEHTapiB cepe GaxiBLiB y rainysi ciMeiHOro npasa, 3Baka-
104H Ha Te, 110 TPAJULIHHO ciMeiiHe 3aKOHOIaBCTBO BPETYILOBYBAJIO TUIBKU
paBo BHOOpPY HozpysoksaM mpizsumia (cT. 19 Kogekcy mpo motro6 ta ciM’io
YkpaiHu), IpaBo MOJAPYHOKS CIUTLHO BUPINTYBATH TUTAHHS KUTTS ciM’T (cT. 20
KnllIC Ykpainu), mpaBo KOKHOTO 3 TOAPYXKsI Ha BUOIp 3aHATH, mpodecii
1 micus npoxkuBanHs (cT. 21 KnllIC Ykpainm).

Ha nymxy 1. B. )KumniHkoBOi, «BUKJINKAIOTh TOANB IOJOXKEHHS HOBOTO
CK, siki 3aKpiIuIFOIOTH MPaBO OCi0 Ha MaTepUHCTBO Ta OATHKIBCTBO (CTAT-
11 49, 50 CK). Yuraroun nonoxenuss CK, 1e ckazaHo, Mo «IpyKHHA Mae
[PaBO Ha MAaTEPUHCTBOY», & «YOJIOBIK Ma€ MPaBO Ha OATHKIBCTBOY, TaK i XO-
geThes BinmosicTH: «/lskyro Koaexcy 3a TypOory, 3a Te, 0 103BONUB OyTH
0aThbKOM Ta MaTip’t0, 0€3 HBOTO HE 3MOTIIN O MPOJOBKHUTH Pifl JTFOICHKUI.
[li xoMeHTapi MOXKYTh BUKJIMKATH IMOCMIIIIKY, TPOTE 0€3 )KApTIiB CTABUTHUCS
1o Bkazanux crareit CK, moroasrecs, Bakkoy». Jlani BoHa CTaBUTh MUTAHHS:
«SIk TpakTyBaTH Taki 3aKOHOJABYi MTACCaxki: «HEOAKAHHS YOJIOBiKa MaTH
TUTHUHY 9¥ HE3JaTHICTb JI0 3a4aTTs AUTHHU MOXYTh OyTH MPUYHUHOIO PO3i-
pBaHHs NUTIO0Y» a00 «BiJAMOBA JAPYKUHH BiJl HAPOJHKCHHS TUTHHU abo0 He-
31aTHICTD 11 10 HAPOIKEHHSA JUTHUHU MOXe OyTH MPUYUHOIO PO3ipBaHHS
nuTr00y»? 3aKoHOAaBELb TYT IBHO MepecTapascs. SIke x CyTHICHE HaBaHTa-
JKEHHS HECyTh 11l cTarTi? BkaszaTu cymy, 0 IPHYMHOIO PO3TYUCHHS € Ta 00-
CTaBHHA, 0 IPYTHH 3 MOIPYKKS He Oaxkae a00 He MOXke MaTy JiTei? Uu mo-
BUHCH Cyll BUTpeOyBaTu JOKa3u, MEAWYHI JOBIIKH, 3 ICOBYBaTH, YoMy He Oa-
xae? BusBnserscs, Hi... Ilpu po3iydeHH] cyJ BCTAaHOBIIOE HE TIPUYUHH,
a MiZICTaBU PO3ipBaHHS HUTIO0Y...» [1].

JiiicHo, mocTae muTaHHs: Xi0a OIMHOKI JKiHKa a00 YOJIOBIK HE MOKYTh
peatizyBaTu CBO€ IIPHPOAHE MTPaBO Ha MATCPHHCTBO YU OATHKIBCTBO? Y IIHO-
My acriekTi cirymraoto € orysiy 1. B. XKuniHkoBo1, 1110 HaMaraHHs 3aKOHO/IaB-
1151 BCE Mepe0aIuTy Ta MPOonucaTd y cdepi 0COOUCTUX BiTHOCHH IOAPYHOKS
BUKJIUKA€E moauB [1].
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rpyHTOBHI/IMI/I € nocipkerHs 1. B. JKumiHKOBOT 111010 BU3HAYEHHSI TIPaBO-
BOTO PEKUMY MaifHa OAPYAOKs. XapaKTepu3yrodH MPaBOBUH PEXUM MaiiHa
MOIPYIKAKS, HEOOXITHO BIA3HAYUTH, IO TEPMIH «PEKHUM» Ma€E JTATHHCHKE
MOXO/KEHHs. JliecioBO reqere 03Ha4ae «IPaBUTH» ab0 «CIIPSIMOBYBATI.
Sk 3a3Hauae 1. B. XKuninkoBa, penienifioBanuit GpaHIry3bKUM PaBOM, a Ii3-
HillIe TPAaBOBUMH CUCTEMaMHU 1HIINX KpaiH TEPMiH regime cTaB Mi>KHApOIHUM
1 B 3araJlbHOMY IUTaHI BU3HAYA€ThCA SIK CHCTEMa MPaBUI a00 000B’I3KOBUX
YCTaHOBJICHb. B yKkpalHCBKY MOBY II€il TEpMiH TaKoXK MPUHIIOB uepe3 (ppan-
Iy3bKHI regime, OHIM i3 3HAYEHb SIKOTO € 00pa3 MPaBITiHHs, CUCTEMa MPaBHIT,
3aX0/iB, HCOOXIJHUX IS JOCSITHCHHS Ti€l UM 1HIIOI METH. TakuM YHHOM,
TEPMIH «PEKHM» HEPO3PUBHO IMOB’SI3aHUH 3 MOHATTAM LILJIECIIPSIMOBAHOTO
ympaBiiHHS a0o perymaoBaHHs [6, c. 102].

BuzHaueHHS IPaBOBOTO PEKUMY MaifHa OIPYIOKS BiIOYBa€ThCS, TIEPIT
3a BCE, 3 BU3HAYCHHS HASBHOCTI M MOAPYHOKAM YKJIAJCHOTO IIUTFOOHOTO
Jorosopy. HasiBHiCTh HITIOOHOTO 1OrOBOpY a00 iHIIUX JOTOBOPIB MiXk MO-
JPYAOKSIM IIOJI0 BU3HAUCHHS 1X MAifHOBHX IIpaB Ta 000B’s3KiB 00YMOBIIOE
HAsIBHICTB JIOTOBIPHOTO PEXKUMY MAHOBHX MPABOBITHOCHH MK TTIOJIPYKKSIM.
BincyTHICTh NUTIOOHOTO JJOTOBOPY MIXK MOIPYIKAM 0O0YMOBITIOE HASBHICTh
3aKOHHOTO PEKUMY MaliHOBUX ITPABOBITHOCHH MiX MTOJPYXOKSIM, BU3HAYCHO-
ro CIMEHUM 3aKOHOJaBCTBOM YKpaiHU.

3aKOHHHI PEKUM O3HAYAE, M0 KOMIUIEKC MOJPYKHIX MpaB 1 000B’SI3KiB
IO BIJTHONICHHIO JI0 MaifHa, OpsAA0K HAOyTTS 1 BIMUYKEHHS I[bOIO MaliHa,
MIPaBOMOYHOCTI 110 OTO BOJIOJIHHIO Ta KOPUCTYBAHHIO, a TAKOXK PO3MIp Bij-
MOBIJAIFHOCTI MOJPY>OKS MO CIUTBHUM Ta BIACHUM OOpraM BH3HAYAIOTHCS
TI0YMM 3aKOHO/ABCTBOM. B pa3i BHHMKHEHHS CIIOpy MiXX CTOPOHAMH BiH
PO3NISAIAETHCS B BIAMOBIAHOCTI JIO JIIFOYOTO IUBIIBHOTO Ta CIMEHHOTO 3aKO-
HOJaBcTBa. TakuM 4MHOM, SIK cripaBeAnuBo 3a3Hauae [. B. KuninkoBa, 3a-
KOHOJIAaBCTBO 3aKpIIJIIO€ BU3HAUEHUI NMPaBOBUI CTaH MOAPYKHbOTO MaiiHa,
Horo npaBoBuil pexxum [7, c¢. 157].

Y KOHTEKCTI BU3HAYCHHS IPABOBOTO PEXKUMY MaliHa TIOAPYHOKsT HEO0OXi-
HO 3a3HAYUTH, IO HASBHICTH 3apEECTPOBAHOIO IUTIO0Y MIX MOIPYXIKIM
HAJIA€ MiICTaBU IS 3aCTOCYBAHHs [IPABOBOI MPE3yMIIIIii CIIITBHOCTI MaitHa
TOJPY>KKsl, HAOYTOTO B TIepioJ] UTIO0Y, sika repeadadeHa B ct. 60 CimeiiHoTro
KoJiekcy Ykpainu: MaitHo, HaOyTe MOIPYXKIM 3a 4ac MU0y, HAICKUTh
JIPY>KHHI Ta YOJIOBIKOBI Ha MPaBi CIIJILHOT CYMICHOT BIIACHOCTI HE3aJICXKHO BiJ|
TOTO, IO OJIMH 3 HAX HE MaB 3 MOBAKHOI MPUYMHU (HABYAHHS, BEJCHHS JI0-
MAaIIHbOTO FOCIOJAPCTBA, AOTIISA 3a JIThbMH, XBOpOOa TOII0) CaMOCTIHHOTO
3apobiTKy (Foxomy). BBaskaeTncs, 1m0 koxkHa piv, HabyTa 3a 9ac nuro0y, KpiM
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pedeii iHIUBITyaIbHOTO KOPUCTYBAHHS, € 00’ €KTOM ITpaBa CIUTBHOT CyMiCHOL
BJIACHOCTI monpyxxs [8].

CropocTyBaHHS Ii€i MPaBOBOi MPE3yMIIIii MOKIATAE€THCS HA TOTO 3 TO-
JIPYOKS, XTO 3alHTEPECOBAHUN Y BU3HAYCHHI CIIIPHOTO MaifHa K 00’€KTa
npaBa 0COOMCTOT MPUBATHOI BIACHOCTI JAPYKMHH, YOJOBIKA BiMOBITHO
1o crareit 57, 58 CK Vkpainu.

Jlo mpo6iIeMHIX MUTaHb MPaBO3aCTOCYBaHHS I[0A0 BU3HAUYCHHS MalfHO-
BHX ITpaB Ta 000B’SI3KIiB MOAPYIKS IOMIJILHO BIIHECTH, TIEPIII 3a BCE, MMPABO-
BiJTHOCHHH, SIKi BHHUKAIOTh Y TIOAPY K, SIKIIO OIHH i3 HUX € 3aCHOBHIKOM
MIPUBATHOT'O MANPUEMCTBA 200 YHACHUKOM TOBApPHCTBA 3 0OMEKEHOIO BiJIIO-
BiJJAJIBHICTIO.

YV nocranoBi Bemmkoi [Nanaru Bepxosroro Cymy Bin 29 yepBast 2021 poky
y cnpasi Ne916/2813/18 3a3HaueHo, O CTATYTHHIA KariTajl Ta MaiHO MPH-
BaTHOTO MiJIPHEMCTBA MOXKe OyTH 00’ €KTOM ITpaBa CIUIBHOI CyMiCHOI Bllac-
HOCTI MOJPYAKS 32 YMOBH, 1110 I1€ MaifHO HE € 0COOUCTOIO IPUBATHOIO BJIaC-
HICTIO IPY’KUHH YU YOJIOBIKA Ta YTBOPHUIIOCS 33 paXyHOK CIIJIBHOTO MaifHa
oPYXOKst [9].

SIKIO OIMH 3 MOAPYKKS € YIACHIKOM TOCIIOAaPCHKOTO TOBAPHCTBA 1 BHO-
CHUTh JI0 IOr0 CTaTyTHOTO KamiTaly MailHO, Mpua0aHe 3a paXyHOK CHITbHHX
KOIIITIB MOAPYOKS, TO TAKEe MaHHO MEPEXOANTD Y BIACHICTh IIbOTO TOBAPUCTBA,
a B 1HIIIOTO 3 MOJIPY>KS MPABO BIACHOCTI Ha MallHO (TOOTO pevoBe MpaBo)
TpaHC(POPMYETHCS B IIPABO BUMOTH (3000B’s13aIbHE MIPABO), CYTHICTH SIKOTO
TOJIAATAE Y TIPaBi BUMOTY BUILIATH [TOJIOBHHH BAPTOCTi BHECEHOTO MaifHa B pasi
MOALTY MaifHa OJPYOKs a00 MPaBO BUMOTH TTOJIOBUHU OTPUMAHOTO TOXOIY
Big nmismpHOCTI mianpueMctBa (mocranoBa KIIC BC Big 17 nuctona-
na 2021 poky y cpasi Ne661/2014/15-1m) [10].

Jo npoOeMHUX MTUTaHb MPABO3aCTOCYBAHHS TAKOXK HEOOX1THO BiTHECTH
CTATHEHHsI aJIIMCHTIB Ha YTPUMAHHsI OTHOTO 3 MOAPYOKSI Ta CTSATHEHHS He-
YCTOMKH 32 MPOCTPOYCHHS CIUIATH aJIIMEHTIB.

AHaJ3 MpaBo3acTOCOBHOT PAKTHKH MIOJIO CTATHEHHS aJliIMEHTIB Ha YTPH-
MaHHSI OTHOTO 3 TIOAPYXOKS CBITUUTH, [0 3MiHU B COIiaJIbHO-EKOHOMIYHOMY
PO3BUTKY JICP>KaBH Ta ITiABUIICHHS COLIANTbHIX TapaHTill rpoMajisiH YKpainu,
ki BimOynucst B Ykpaini micns HaOpanus unHHOCTI CK Vipainu, npussenn
JI0 TOTO, IO HAa CHOTO/HI TUTBKU B MTOOJMHOKHMX BUIIAIKaX MOKHA CTATHYTH
QIIMEHTH Ha YTPUMaHHS OTHOTO 3 MOAPYXIKS 3a PIIICHHSM CYIy Y 3B’SI3KY
3 THM, 1110 IPAKTUYHO BIJCYTHI KaTeropii Hempawe3qaTHuX 0ci0, IKuX MOKHa
BU3HATH TAKUMH, 1110 TOTPEOyIOTh MaTepialibHOT JOIOMOTH Bifl APYTOTO 3 IO-
npyxoks [11, c. 36].
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[lepcriekTHBY MPaBOBOTO PETYIIOBAHHS MAHHOBUX BITHOCHH MIiX I1O-
JPY’KKSIM BOAYarOThCsl B HEOOX1THOCTI BU3HAYCHHS HA 3aKOHOJIABUOMY PiBHI
BIIHOCHH MIX TOJPYKKSM MO0 MPABOBOTO PEKUMY MaiiHa y pasi, sIKIIO
OJIH 3 HUX € 3aCHOBHHMKOM MPUBATHOTO TOBAPHCTBA, YYACHUKOM TOCIOAAp-
CHKOTO TOBAapHCTBA, 00 y pa3i BHHUKHEHHSI B OTHOTO 3 MOAPYIOKs OeHedilri-
apHOTO MpaBa BIACHOCTI B TPACTOBI# KOHCTpYKii. Takoxk moTpeOyIoTh Bpe-
TYJIIOBaHHS COMiIapHi 3000B’I3aHHS MOAPYAOKS, aTIMEHTHI 3000B’I3aHHS
TIOZAPYOKS TOIO. Bee 1ie crpusiTiMe BU3HAYEHOCTI MPaBOBUX HOPM Ta TIepe-
0a4yBaHOCTI CY/IOBOT IIPAKTHKH.
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Jozeinosea Mapia Bonooumupisna,

00y eHmKA, KAaHOUOAMKA OPUOUYHUX HAYK,

ooyenmxa Kagheopu cyoouUHCmMEa Ha84AIbHO-HAYKOBO2O I0PUOUYHOO
incmumymy IIpukapnamcvko2o HayioHAIbHORO YHIGepCUmeny

imeni Bacunss Cmegpanuxa

NUTAHHSI MOAEPHI3ALIII HOPMATUBHOTO
PEI'YJIIOBAHHSI CIMEWHUX BITHOCUH B YKPATHI

Cimeitnuii koneke Yipainu' sk kogu(iKoBaHUN aKT peryarOBaHHs CiMei-
HUX BiJTHOCHH, 0€3yMOBHO NOTpedy€e «Ieperisay» 3 MO3ULiH OHOBJICHHS
W CTPYKTYpH, i HOPMaTHUBHHX ITOJIOKEHbB. 3BICHO, MOYKHA 00paTH IUISIX Haii-
MEHIIIOTO CIPOTUBY Ta AaKTUBHO BKJIFOYMTHCS B MPOIEC PEKOMUQIKAIlT TpH-
BaTHOTO TIpaBa IUITXOM YMOBHOTO TiepeHeceHHs1 HopM yrnHHOTO CK B 0Kpemy
KHUTY OHOBJIeHOTO L{MBiIbHOTO KOZIEKCY YKpaiHH, T030aBUBIIH HALlIOHATIBHY
MIPABOBY CHCTEMY YHIKAIBbHOCTI Ta MOKIIMBOCTI JOKJIACTH 3YCHJIIb HAJT 3MIHOIO
TIIXOJIIB IO PEryJIFOBaHHs CIMEHHUX MPaBOBIIHOCHH. Ajpke Oe33arepeuHe
MPUAHSATTS €BPOICUCHKUX ITIIXOMIB PETYIIOBAHHS IIPUBATHOIIPABOBUX BiJI-
HOCHH HE BUMAaraeTbcs Bif YkpaiHu. | nmutaHHs ckacyBaHHS a00 3aJIMIICHHS
ynHHUM CK He € KaMeHeM CIOTHKaHHA y Mpolieci aganTaii (rapMoHi3amii)
HALIOHAJILHOI'O 3aKOHOaBCcTBa 10 BuMor €C.

Bupaetscs, o HarioHa bHA IPABOBA TPAIULIIS 3 ICTOPHIHOIO TIEPETyMO-
BOIO ICHYBaHHS Ha 3¢MJISIX YKpaiHU 3BUYAEBOTO IpaBa’, SKUM BU3HAYAIIHCS
OCHOBH IIITFOOHO-CIMEHHUX BIJHOCHH, 0COOKCTE 1 MATHOBE CTAHOBUIIIE WICHIB
CIM’1, TIOPSIOK CHiNIKyBaHHs oo [ 1, ¢. 152], Mae paBo Ha 30epeKeHHs 1 po3-
BUTOK CBOE€1 IpaBoBoi camoOyTHOCTI. CBoro yacy npod. I. B. XKuninkosa 3a-
3HayaJia, 10 TOJIOBHUM € HE MICIIe pO3TallyBaHHs 3akoHoAaBYMX HOpM (Llu-
BUIBHHI KOJIeKC UM OokpeMuii CiMeHHHI KOJIEKC), a KOHIICIIIisl CIMEHHOTO
paBa, sika POPMYETHCS B HAIIIOMY CyCIIUILCTBI [2, ¢. 18]. ToMy joTiYHAM BH-
JIAETHCS TOCTABUTH Ha TIOPSIOK ICHHUI HE BIIMOBY BiJl CAMOCTIIHOI rairy3eBoi
koauikalii ciMeiiHOro rmpaBa, a MMTaHHSA MOJICPHI3alli] CIMEHHOTO 3aKOHO/AB-
CTBa, B OCHOBI SIKOTO 3aJIMIINTH YUHHUI KOAU()IKOBAaHUH aKT.

be3 cymHIBY, CTpyKTypa YHHHOTO KOJIEKCY Ta OlJIbIIIa YaCTHHA TaK 3BaHUX
«BCTYIHHX», 3araqbHuX HopM CK BUMararoTs 3MiH 3aKOHOABYOTO ITiAXOLY.

! ani y tekcri — CK.
> Henrcani HApOJIHI TPAAUIIIAHI HOPMH, SIKi JOTPUMYBAIIKCS 1 HEPKBOIO, 1 IePIKABHH-
MU NIpaBoBUMH ycTaHoBamu (5. B. HoBoxaTcbka).
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Jlo mpuKIIamy, XapaKTepHOIO 03HAKOIO 3aKOHY ABCTpalii Mpo ciMeiHe
mpaso (Family Law Act) 1975 poky (ctanom Ha 28.11.2023 p.) ciij BBaXxaru
TEPMIHOJIOTIYHY BCTYIHY YacTHHY [3].

CrpykTypHO 3aK0oH ABCTpalIii po cimeiHe mpaBo 1975 poky acoIioeTh-
s 3 KJIIACHYHUM KOIU(IKOBAHUM aKTOM, IO SIKOTO 3BHUKJIH MPEICTaBHUKU
POMaHO-TepPMaHCHKOI MTPABOBOI CUCTEMH. 3aKOH MOEIHYE HOPMH MaTepiajib-
HOTO0, TIPOLIEyPHOT0, IPOLIECYAIHOTO (CYA0BOT0) IpaBa Ta BPETYIIbOBYE:

(a) mpornerypy CIMEHHOTO KOHCYJIBTYBaHHS; BUPIIIIEHHS CIMEWHUX CITOPIiB
BIJIMOBITHUMH (DaxiBISIMU; ISUTBHICTH apOiTpaxy;

(b) mpaBoBwmii cTaryc ciMEMHUX KOHCYJBTAHTIB; TOBHOBAKEHHS Cy/y 11010
CYIIOBHX Ta HECYIOBUX CIMEHHUX MOCIYT;

(c) cxmaj, FOPUCAUKINIO, YIIPABIIHHSI CIMEWHUM CyZ0M ABCTpallii;

(d) nMTaHHS FOPUCIUKINT y IUTFOOHUX CTpaBax, y (pakTHaHux GiHaHCOBHX
CIpaBax Ta iHILI MOJIOKEHHS;

(e) migcTaBU Ta MpOLERypy pO3ipBaHHA ILTIO0Y Ta BU3HAHHS HOTO He-
JIACHHM;

(f) mpaBoBwHii cTaTyC MaifHa MOIPYOKS, YTPUMAHHS MTOAPYHKIKS Ta JIOTO-
BOPH IIPO YTPUMAHHST;

(g) npaBoBHii cTaTyC AiTeH K Y4aCHUKIB CIMEHHOTO IpaBa Ta MpiopUTeT-
HICTb HallKpaImux iHTEpeCciB TUTUHH; BUPIIICHHS CIMEHHMX CIIOPIB 3a y4acTi
JUTHUHU; 0aThKIBChKY BIJIOBIJAIbHICTh; MPOIEAYPY BHIIa4l HaKa3iB PO
0aThKIBCTBO, KPIM HaKa3iB MO YTPUMAaHHS JUTUHH; aJlIMEHTHE 30008’ I3aHHS;
YKOPCTOKE TIOBOJKEHHS 3 JITbMH Ta HACHJILCTBA B CiM’i; caMOCTIiiHe mpes-
CTABHUIITBO 1HTEpECiB MITEH; Mpe3yMIii 6aTbKiBCTBA; MIKHAPOAHE BUKPA-
JICHHS JiTel BiAMOBIAHO 10 KOHBEHIIIT PO UBIIBHO-TIPABOBI aCIIEKTH MiX-
HapOJHOTO BHKpPAJeHHS JiTeH, mianucanoi B ['aa3i 25 xoBTHs 1980 poky;
MDKHApOJIH1 YTOJH PO YCUHOBIICHHS; MDKHAPOJIHUNA 3aXHUCT AITEH TOILO;

(h) npuMycoBe BUKOHAHHS CyAOBHX DIllIeHb B JCIKUX CIMCHHUX CIIpaBax;

(1) misTBHICTH ABCTPATIHCHKOTO IHCTUTYTY CIMEHHMX JOCIiIKEHB, OCHO-
BHUM 3aBIaHHSM SKOTO € IIPOBECHHS Ta KOOPANHALIS TOCIiIKESHb, BUSBIICH-
HSI Ta PO3BHTOK PO3YMiHHS (paKTOPIB, IO BILTUBAIOTH HA CTAOLIBHICTD IILTIO-
Oy Ta ciM’i B ABCTpalii, 3 METOIO CIIPUSHHS 3aXUCTy CiM’1 SIK TPUPOAHOTO
Ta OCHOBHOTO OCEPEJIKy CYCHIJIbCTBA;

(q) 1HII TUTAaHHS.

JOmiNbHO 3ayBakKUTH, IO 3aKOHOAABENb MIPHUCKIIUINBO 1 TOCHUTH MPeI-
METHO 3yMUHAETHCS HA TIIYMAYCHHI K CIMEHHO-TIPAaBOBHX (BY3bKHUX, Tally-
3eBUX) TEPMiHiB (TaKUX 5K 4JieH ciM’1, TUTUHA, BITYUM, OaTbKiBChKa BiJIIO-
BiIaNIbHICTh, HACUIILCTBO HAJ JTUTHHOI, CEPHO3HE HEXTYBaHHS JUTHHOIO,
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pOIMY, TOTOBIp PO yTPUMAHH, IporpaMa BUXOBaHHS JITCH MiCIsT po3i-
pBaHH 100y 0aThKIB), TaK 1 3araJIbHUX TEPMiHIB, 3 IPUB’SI3KOIO 10 HOPM
bOTO 3aKOHY (KUTIOBHI OyTMHOK, MEJITUYHI BUTPATH, OCBITa, MPAKTUKYIO-
YU JTiKap, MOBHUM CY[I, 3arajibHa I1ajaTra CiMeHHOTO CyIy, pO3IIII CKapTH,
aJIBOKAT, He3aJIeKHUU aJIBOKAT y cripaBax aiTe Tomio). [Ipu npomy nedini-
1ii po3MilleHo He TiNbKHU y BCTYNHIN 4yacTuHi 3akoHy, aje i B po3jinax,
MPUCBSIYCHUX KOHKPETHUM CIMEHHO-ITPAaBOBUM Ta MPOIIEyPHO-TIPOIECY-
AJTBHUM KaTeTOPisM.

Bu3HayampHUM aBCTPaTICHKOTO CIMEHHOTO 3aKOHY € KOMIUICKCHUH i
X1JT 710 IpeMeTa peryintoBanHs. LIiTkoM BUITpaBIaHIM BHIA€THCS PO3MIILICH-
HSI 3aKOHOJIaBIIEM HOPM, SIKi THM YH 1HIITMM YMHOM CTOCYIOTHCS ChepH ciMeii-
HOTO TIpaBa, B 0HOMY 30ipHOMY 3aKoHi. Ha BiaMiHy BiJ HaI[iOHAJIFHOTO 3a-
KOHOJIABIIS, KU «PO3MOPOIINBY» CIMEHHO-TIPABOBI HOPMH IO PI3HUX
nopmatuBHuX aktax (CK, LK, HIIK, 3akonu «IIpo 0XOpoHYy IUTHHCTBa,
«IIpo 3amo0iranHs Ta NPOTUIIO TIOMAITHEOMY HACHIILCTBY», «IIpo nepxaBHy
peecTparliro akTiB IUBIILHOTO cTaHy», «[Ipo OCHOBH COIIaTBHOTO 3aXHCTY
0€3IOMHHUX TPOMAJISIH 1 OE3MPHUTYIBHUX JiTel», «IIpo 3a0e3nedeHHs opraHi-
3aMiiHO-TIPABOBUX YMOB COIIAJILHOTO 3aXKCTY ITEH-CUPIT Ta JITEH, M030aB-
JeHUX 0aThKIBCHKOTO MiKIyBaHHM, «[Ipo MiXKHapoaHE MPUBATHE MIPABOY,
«IIpo ocobamBOCTI IepKaBHOT ONIITHKH 13 3a0€3MEUECHHS AeP>KaBHOTO CyBE-
peHiTeTy YKpaiHu Ha TUMYAacCOBO OKYIIOBaHHMX TEPHUTOPisAX y JloHenbKii
ta JIyracheKiit 001aCTSIX» TOIIO) Ta MPOIOBXKYE PEKOMU(IKALIIIO IIPHBATHOTO
mpaBa, napjiaMeHT ABCTpajiii KOMIAKTHO 1 Y4iTKO, 0€3 BiJICHJIOK JIO0 1HIIMX
JoKepel1, 00°€JHaB B OJHOMY aKTi MaTepiajibHi IHCTUTYTH CIMEHHOTO mpasa
1 IPOLIEYPHI 3aXO0HM IIOJI0 3AIMCHEHHS Ta 3aXUCTY CIMEHHHX TpaB. B oMy
KOHTEKCTI1 3aCJIyTOBY€ Ha yBary IiXiJ aBCTPaIiiiCbKOTro 3aKOHOJIABIIS JI0 He-
CYAOBHX CIMEHHHUX MOCHYT, SIKi HaAal0Th CIMEIHI KOHCYAbTaHTH, (haxiBIi
13 BupiIIeHHs ciMeHHUX crnopiB Ta apOiTpax. Lle cBoro poxy crocobu mosa-
CYZIOBOTO BHPIIICHHS CIMEHHHX CIIOPIB.

[]e oHUM TPUKIIAIOM TIPABOTBOPYOT YITKOCTI y PEryJIIOBaHH] CIMEHHIX
BigHocuH € Cimeiinuii koneke Kamidopwii (Family Code — FAM 1992 P) [4].
Bapro BiA3Ha4UTH, 1110 CTPYKTYPHO:

(a) y poznini 1 kogudikoBanoro akty masa 2 (ct.cT. 50—155) npucesyena
cimMeitHO-npaBoBUM Jie(iHimisM. BomHoyac BapTO 3ayBaXKUTH, 1O B CTPYKTY-
Pl pO3/LTIB, TPUCBSIYCHUX PETYIIOBAHHIO PI3HOBHJIIB CIMEHHUX BiJTHOCHH,
MPOIKCYIOTHCS MPUTAMAHHI TOMY YH IHIIOMY IHCTHTYTY CIMEHHOIO IIpaBa
TEPMiHOJIOTIYHI MOJIOKEeHHS. [Ipy IboMy 3aKOHOAABEIb HE TINBKU (POPMYITIOE
3aKOHOJIaBYY JIe(DiHiIiI0, 8 BU3BHAYA€ OCHOBI XapaKTEPUCTHKH, a B JIEIKHX
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BHMAKaX — MMPOIEIYPHI MUTAHHS 100 KOHKPETHOI IHCTUTYIII CIMEHHOTO
pasa;

(b) neranbpHO Bpery/ibOBaHi HUBIIBHO-MPOLIECYATbHI 0COOTMBOCTI BUPI-
LIeHHs CiIMEHHUX cipaB. B 1IbOMy KOHTEKCTI 3aCIyroBYIOTh Ha yBary Taki
MIPAKTUKHU, K OE3KOIITOBHE 3aJIy4EHHS CYIOM B IIPOLIEC eKCIepTa 3 CiMeiHO-
To IpaBa; 000B’I3K0BA 3yCTPId CTOPIH y CIpaBax Mpo alliMEHTH 3 aJIBOKATOM-
MeA1aTOpPOM IMepell CYI0OBUM CITyXaHHSIM;

(c) mpenMeTHO MPOMKUCaHi HOPMHU MIOA0 TAKUX IHCTUTYTIB SIK CiMeliHe (B
HaliOHAJbHOMY PO3yMiHHI — IIMBIJIbHE) MapTHEPCTBO, HLIOO (mpaBa
Ta 000B’S3KH MOAPYXOKS y HUII001), BIACHICTh MOAPYXKIKS, AOIULTIO0HI
Ta ITI00HI TOTOBOPH, po3ipBaHHs LUTIO0Y, BUSHAHHA HUTIO0Y HEIiHCHUM,
OKpeMe TPOKUBAHHS, MMOJLUT MaliHa, OIliKa HaJ JUTUHOIO (B KOHTEKCTI 0aTh-
KIBCHKHUX IIpaB Ta 00OB’s3KiB), alliMEHTHE YTPUMAHHA OIHOTO 3 TOAPYACKS,
JiTei, 6aThKiB, MPABOBUI CTaTyc HEMOBHOMITHBOT 0COOU (BKIIFOUAOYH IPaBO-
YUHO3/1aTHICTh, MEJUYHE Ta CTOMATOJIOT4HE 00CITyTOBYBaHHS, IPU30B JI0 ap-
Mii, eMaHCUNAIil0), BITHOCHUHM 0OaTbKiB 1 AiTei, CyporaTHe MaT€pUHCTBO,
YCHHOBJIEHHS, CBOOO/1a B/l 0aThKiBCHKOI OMIKM Ta KOHTPOJIIO TOLIO;

(d) Kozexe mrary KanidopHis MICTUTh TaKOK 3aKOHOJABY1 MOJIOKEHHS
PO 3arobiraHHs JOMaITHbOMY HaCHUJILCTBY; OKPEMO PEryIIOETHCS OpraHiza-
1Iisl Ta JiSUTHHICTh CIMEHHUX CY/IIB.

[TincymoBy1our 3a3Ha4UMO, 1110 MPOIIOHOBAaHA BITYM3HAHUMHU BYCHUMHU
TpaHchopMalliss HOpMaTUBHOTO PEryIIOBaHHS NUTIOOHO-CIMEHHUX TPaBOBiJI-
HOCHH, HaBPAJ] Y CTaHE MOLITOBXOM JJIsl PO3BUTKY CIMEHHOTO IpaBa. 3 Oris-
Jly Ha iCTOPiI0 yXBaJIeHHs, BpaXOBYIOUHM BiINPAllbOBAHUM MEXaH13M JIii cimMeii-
HO-TIPaBOBUX HOPM, pallioHabHUM BuAaeThecst ynHHMNA CK 3anumuTu camo-
CTIHHUM HOPMAaTHUBHUM aKTOM 3 TIEPCIIEKTUBOIO JOOIPAIIOBAHb OKPEMHX HOro
MOJIOXkKEHB. 30KpeMa, JOLUIBHO C(hOKYyCyBaTH yBary Ha BU3HAYEHHI JeQiHiIiH,
JOKepesIbHY 0a3y peryinoBaHHs CIMEHHHX BITHOCHH; pO3POOKH PO3/IiIiB, IPH-
CBSIUCHHX MPOIECYaTbHUM OCOOIMBOCTSM BHUPIIICHHS CIMEHHHX CIIpaB;
(hYHK1L10HYBaHHIO CIMEHHUX CY/IiB; allbTEPHATUBHUM ITPOIIelypaM BHUpillIeH-
HSI CIMEWHHUX CIIOPIB TOMIO.
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Menoxcyn Mapia Bacuniena,

O0OKMOpKA I0PUOUYHUX HAYK, Npoghecopka,
npogecopra kaghedpu yusiibHo20 npasa ma npoyecy
JIBH3 « Yi1c20po0cbKutl HAYioOHATbHULL YHIGEPCUMEm»

OCOBJIMBOCTI MOALTY BOPTOBUX 30b0B’SI3AHb
HHOAPYKKSA B YKPAIHI TA B €BPOIII

[Turanss perymroBaHHs MalfHOBHX BiTHOCHH MOAPY>KXKS OyJI0 IpeIMeToM
HAYKOBHX JIOCTI/KeHB 5K 3apyOixkHux (M. AnToKonbcbka, E. Bapnoy, K. bo-
ene-Bynxe, . Maprini, @. ®eppan Ta iH.), Tak 1 yKpaTHCHKHUX JTOCIiTHUKIB
(B. I. bopucogsa, T. B. bonnap, B. A. Barpac, 1. B. XKuninkosa, JI. B. Kpa-
cuinpka, B. O. Koxesnukosa, O. C. IIpoctuboxenko, O. B. Po3ros, 3. B. Po-
MoBcbhka, O. I. Cadonuuk, I. B. Cnucubo-dDareepa, B. 1. Tpyda, B. M. Uep-
Hera, [. B. Uypmita, O. A. fIBop Ta in.). BogHoyac xoTijocs 6 3ynHHATHCS
HacamIlepe/1 Ha HayKoBUX BUCHOBKax I. B. XKuminkoBoi, 1o 3poOuiia ynmanuii
BHECOK Y PO3BHTOK CYYaCHUX HAIliOHAILHUX ITiIXOIB JIO PETYIFOBAHHS Maii-
HOBHX BiJTHOCHH HOAPYKKS Ta MOALTY CIIUTBHOTO MaliHa.

I. B. )KuminkoBa y CBOiX Ipansx oOTpyHTyBaja Ha OCHOBI MOPiBHSUITBHUX
JOCITIKEHb ICHYBaHHS TPbOX OCHOBHUX BHIIIB PEKUMIB MaliHa IOAPYKIKS —
PO3IIIBHOrO MaifHa, CIIIBHOTO MaifHa Ta PeXKUMY BiAKIAJEHOI CHIIBHOCTI,
a KpiM TOTO HAyKOBHIICIO Y paMKaXx CITUIBHOTO MaifHa BUIIICHO TPH TT1IBUIH
(yHiBepcanbHa criinbHICTh (XapakTepHa st Hanii no 1925 poky, Hinepnannuis,
[Mopryranii Ta in.), coineHICTH pyXxoMmoro Ta npundanoro (Opanis, bensris,
JlroxcemOypr Ta iH.), CIUIBHICTh NpUaAOaHb (IcmaHis, 3BUYaeBi HOPMH Ha Te-
putopisix cydacHol Ykpainu 1a in.) [1, c. 88-90]. MoxHa nmorogutucs i3 BU-
CHOBKaMHM BYCHOI, 3alIPOIIOHOBAHUM IT1IXO0OM JIO KiIacu(ikaIlii, a TaKox
3 TUM, 1110 NOJANBIII peOpPMHU Y €BPONEHCHKUX AeprKaBaxX NPU3BEIH JI0 MO-
IIMPEHHS CaMe PeXUMY CIUTBHOCTI MPpUAOaHb. 30KpeMa Ha TepeHax YKpaiHu
micis npuidHATTA y 1926 porii Kogekcy 3akoHIB Mpo CiM 10, OMiKY, IITH00
Ta aKTH IPOMasHCBKOrO cTany Y PCP, y @panmii micas pedopmu 1965 poky,
y okpemux mrarax CHIA Ta iHmMX JnepkaBax.
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[MoctymoBo BimOymocs i yTBEpHKEHHS MiIXOAY, 10 MAaTHOBUH PEKUM
CNIBHOCTI MpUAOaHb Nependadae HaOyTTs He TUTBKH Pi3HUX BUAIB MaiiHa, aje
1 criinbHUX OOproBuX 3000B’s13aHb. 30KpeMa, y JlaTBil Hapa3i MaitHOBI BiTHO-
CHHH TIOAPYOKS PETYIIOIOTHCS dacTrHOI0 «CimeiiHe mpaBoy LuBinmsHOTO KO-
nekcy (misiB i3 1 ciunst 1938 p. 1o 1940 p., BigHOBIIEHO Jir0 3 1 BepecHst 1992 p.),
Iiro sixoi Oyno moHosineHo 1 BepecHst 1993 p. ta BHeceHO psf 3MiH [2], a came
ct. 109 nepenbauae, Mo npu NOALT MaifHa MOAPYKKS BPAXOBYETHCS K BCE
MaiHO, TaK i 3000B’s13aHHS TIOAPYOK, a cTaTTs 110 TaKoXK YTOUHIOE, 10 TTOILIT
MaifHa TIOZPYOKS He TI030aBIIsIE TIPaB KPEAUTOPIB TOIPYHIKSL.

VY Hizepnannax Hapa3i MaiiHOBI BIIHOCHHU HOAPYXKs BPEryJlboBaHi
Kuwuroto 1 LIK Hinepnanais, MozepHi3aitis Skoro Oyiia TPUBAJIOH, TaK 3aKOHOM
Bi 3 kBiTHS 1969 poxy Oymo 3aMiHEHO TepITy KHUTY, 3 1976 poky i€ KHuUTa 2
(Ipo ropuANYHUX 0€i0), a OIIBIIICTh CYyYaCHUX HOPM Ta PO3JILIIB YHHHI
i3 1 ciuns 1992 poky [3]. UK HigepnauniB mepeabayus y crarti 85 kuuru 1
COJiJJapHYy BiAMOBIJaIBHICT MOAPYACKS 3a O0pru cim’i [4].

VY ®iHnsgHAil Tak caMmo rmepeadadeHo MiIXig IpHu SKOMY pO3MEKOBaHO
CHUTBHI Ta OKpeMi O0opru MoApy#oks. Tak, BIAMOBIAHO 10 cTaTTi 52 3akoHy
npo 1LTr00 PIHISHIIT KOXKEH 3 TOAPYKKSI CaMOCTIHHO BiJIOBiIa€e 3a CBOI
6opru (MOIJIM BUHUKHYTH 10 IIUTI00Y YH Y IUTI001), ajie 60prosi 30008’ s13aHHS,
SKI BUHUKIIM 4epe3 MoTpedy 3a0BOJIBHUTH CiIMEHHI MOTpeOH € CIiTbHIMNI
1 MAIATA0Th TMOJUTY MK MOJPYOKSIM, 38 BHHATKOM TIO3HK, SIKi OJIMH 13 TIO-
TPYOKS B3sIB Ha ce0e, a00 KOJH KPEUTOP 3HAB, M0 WICHH! TOIPYHOKS HE IPO-
JKUBAIOTh pa3oM [5].

Ha pa3si B Ykpaini nutanHs 60proBux 30008’ s13aHb MOAPYHOKS BPETYIIbO-
BaHO (parmeHTapHO. OKpemi 3acaau Bu3HaveHi y cT. 73 CK Vkpainum, sika
riepeadadnIIa MijXij] Py SKOMY «3a 0COOUCTI OOPTH CTATHEHHS HAKJIIak0Th-
csl Ha 0coOMCTE MAlHO 1 TUIBKM Ha Ty YaCTKy y CHUJILHOMY MaiiHi, sika BUIi-
JICHA Y HaTypi», CTATHYTH CiMelfHI OOpPrH MOXHA 13 CIIJIBHOT CyMiCHOT BIac-
HocTi. [Tpu 1ipbOMy, Tiepe10a4eHo TOBOJI OI[iIHOYHE TOHSITTS TOTO, IO CIIiJ
BB&KaTH CIMEHHNM 3000B’s3aHHAM 9d OOproM (TP IOMY KOJEKC YHHKAE
MIEBHOT'O TEPMiHY ), 30KpeMa sIKII0 OyI0 YKIaJeHO JOTOBip B iHTEepecax cim’i
1 HaOyTe 3a JOroBOpoM OyJ0 BUKOPUCTAHO Ha ciMelHi noTpedu. Yactuna 3
cT. 7 CK Ykpainn nepen6aunia MOXIUBICTE CTSATHYTH IIKOAY 32 KpUMiHAJb-
HE MMPaBOIOPYIICHHS 13 TOTO CIUJILHOTO MaitHa IOAPYHOKS, 10 OYyII0o mpu10a-
HE 3a KOIIITH BiJl TAKOTO [IPAaBOTIOPYIIICHHS.

BpaxoByrouu BiJICYTHICTb 4ITKOTO PETYIIOBAaHHS MUTAHHS MOILTY OOpro-
BUX 3000B’s13aHb noapyx#okd y CK YkpaiHu, mporajauHu 3aoBHIOE Cy0Ba
MPaKTHKA.
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Bepxosuuii Cya He 0THOPa30BO iITBEP/IHB MO3UIIIO, IO ITiJ] Yac MOALTY
MaifHa MaroTh BPAXOBYBATHUCS OOPTU MOAPYACKS, @ TAKOXK 3000B’sI3aJIbHI IIpa-
BOBITHOCHHH, SIKi BUHUKJIH B iIHTepecax CciM’i, i SKIIO0 «OTHUM i3 TOAPYHOKS
YKJIaJICHO JIOTOBIp B iHTEpecax ciM’1, To IIMBUILHI ITpaBa Ta 000B’SI3KH 32 M
JOTOBOPOM BHHHUKAIOTH B 000X 13 mompysxoksi». OTOX, MOAPYXKS HAOyBae
HE TUTBKHU «TPOIIOBI KOIITH Ta OJEpKaHEe 32 PAXyHOK OCTAHHIX MalHO» Bill
YKJIaJIEHOTO KPEIUTHOTO JIOTOBOPY, ajie 1 3000B’si3aHHS MOBEPHYTH KPEAUTHI
KOIIITH, SIKE MOJPYKKSI BUKOHYE SIK CONIapHi OOpKHUKH [6]. Y mocTaHOBI
Biz 30 ciunst 2020 poky BepxoBHuii Cy/1 TAKOX 3ayBayKUB, IO JIS KIIPABUIIb-
HOTO BHUPIIICHHS CIIPABU CIIiI BCTAHOBHUTH, SKMM YHHOM BiJIOyBaloCs mora-
HICHHSI CHiIBHOTO 00pry, 4u He OynM BHECEHI 0COOUCTI KOMITH KOXHOTO
13 moapyxoks» [7]. Ilpu mboMy, TO3HIIS PO Te, SKMM YMHOM Mae OyTH BH-
pillleHe MUTaHHS, KO OOpr OYB CIUTAUCHUH 32 PaXyHOK 0COOMCTOro MaiHa
He Oyia BU3HA4YCHA y IIbOMY pilleHHi. BoueBuIb 3a Takux 00CTaBHH CTOPOHU
MOXKYTb MiJJHIMATH MUTAHHS NP0 301IBIICHHS PO3MIpPY YaCTKHU y MaliHi, IKIIO0
CIIJIBHUI OOPT OIUTaTyBaBCs 32 PAXyHOK OCOOMCTHX KOIITIB UM BUILIATY IPO-
nopiiiHoi komreHcanii. [Ipore 6e3 BHeceHHs BiamoBigHuX 3MiH 10 CK
VYKpaiHu i BperyoBaHHs YiTKO THTAHHS IIPO MO OOProBUX 3000B’sI3aHb
TOAPYOKSI MOXKE CKJIQIATHCS Pi3HA CYIOBa IMPAKTUKA.

JloBoui 1ikaBoro Oyia cy/oBa cripaBa y siKiif, mo3uBa4y HamMaraBcsi BU3HATH
rpotoBi komtu y cymi 35 293,00 noxn. CHIA crninmsHUM 60proM (OTpUMaHO
KOIITH BiJT OATBKIB, IMiITBEPKYBaIoCs po3nuckamu ), Bepxosuuii Cyn 3ayBa-
JKHB, 10 «BUMOT'a [T03MBaYa PO BU3HAHHS I'POLIOBHX KOILTIB Y cymi 35 293,00
non. CHIA crninsHEM 60proBUM 3000B’SI3aHHSAM CTOPiH, € He JHIIe Heedek-
TUBHHUM CIIOCOOOM 3aXHCTY MOPYIICHUX IIPaB MO3MBava, OCKIIBKH HE TPH-
3BeZIe 10 HOTO BiTHOBIICHHS, aJIe i TaKO¥0, IO 3asBJICHA ePeIIacHO, OCKiTb-
KH 32 BiZICyTHOCTI BUMOTHY TIO3UKOJIABIIIB IPO MOBEPHEHHS OOPTY HE MOXKHA
BBa)KaTW MOPYIIEHUM IpaBo nosuBauay [8]. Kpim toro, BepxoBuuii Cyn 3a-
YBXHUB, 10 SKII0 y MaHOyTHROMY OyAe 3BEpHEHO IO3HMYAIbHUKAMU MT030B
PO TTOBEPHEHHSI OOPTY, ITO3UBAY MaTUME 3MOTY BH3HATH, III0 KOIITH BHTPa-
YeHi Ha MOTpeOu ciM’T 1 3aJydUTH IPYroro i3 MOAPYXIKS SK COJITapHOTO
OOpIKHUKA.

VY Bumajxy po3ipBaHHA ILTHO0Y 1 BUIIaTH OOPrOBUX 3000B’A3aHb OJHUM
13 MONPY’KKS 32 PaXyHOK OCOOHMCTHX KOINTIB HE BiJIOYyBA€THCS aBTOMaTHYHA
TpaHchopMallis MaiiHa HabyTOTro y NUTI001 13 CHIBHOT CyMiCHOT BIACHOCTI
y BJIACHICTh OCOOMCTY OJHOTIO 13 moApyx ks, Bepxosuuit Cyn 3ayBaxye,
10 Y TAKOMY pasi € MpaBo Ha PErPeCcHUM MO30B AJIs CTATHEHHS YaCTHHU
crutade”oro 6opry [9]. HenoonuHokumu € nocrtanoBu Bepxosroro Cyny,
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B SIKMX HA €Talli KacaliifHOTo pO3IIsAY BiIMOBIIIOTH TIO3UBAYCBI y Bpaxy-
BaHH1 OOProBux 3000B’s3aHb, AKIIO TaKi BUMOTH He OyiM 3asBIIeH] y cyaax
norepenHix incTanmin [10].

BpaxoByrour BaXKITHBICTh PETyITIOBAaHHS OOPTOBHX 3000B’sI3aHb TIOPYOKS
Ta BCTAHOBJICHHS MOXITUBOCTI 1X 1mojiry KoMicist i3 éBponenchbKoro ciMeiHOro
IpaBa He MOIJIa OMMHYTH i€ uTaHHs. Tak, 3rigHo . 4:8 «[IpuHuumiB eBpo-
HEHCHKOTO CIMEIHOTO MpaBa y cepi MaHHOBHX BiTHOCHH MOAPYOKSD KOXKEH
13 TIOIPY>KKsI 3000B’I3aHUM 1H(OPMYBATH THIIIOTO TIPO CBOI JOXOIHU Ta OOPTH.
Kpim toro, Komicist i3 €Bporeiicbkoro ciMeiHOTo IpaBa BU3HAYMIIA: 1110 YHC-
TUMH IPUAOAHHAMHU MOJAPYAOKS € BAPTICTh MPUAOAHb IMICIS MiIpaxyHKy OOpriB
(4:31); mepemnik cijbHUX OOPTiB MOAPYACKS (10 CIIUTBHUX HAJIeXkKAaTh Ti, IO: ()
MoHeceH1 oboMa 13 moApy ks, (b) GOPr OMHOTO 13 MOAPYKIKS, e «IJIs 3a]10-
BOJICHHS BIJIIIOBITHUX CIMEWHUX MOTPeO», (B) OOpT, KWl BUHUK Yepe3 yTpH-
MaHHs Jitei, (d) 6opr 0HOTO 3 MOAPY K, SKAI BUHUK Yepe3 KOPUCTYBAHHS
a0o ynpapiiHHs MaifHa cimM’T abo B ii iHTepecax, (€) O0pru, sSKi BUHUKIIH Yepe3
npodeciiHy AisUTbHICTD moapyxoKs, (f) Oopru, moB’s3aHi 3 mofapyHKaMH Ta 3a-
TTOBITOM, IIIO € CIIUTHHUM MaifHOM Ta (g) O0prH, sKi He OyJIH I0BEJ/ICHI, 110 BOHU
€ ocobuctumu) (4:40); mepeik miacTaB sl BIIHECEHHS OOPTy 10 0COOMCTOrO
(a came: (a) T1 6opry, sKi BUHUKIH 10 HUT00Y; (b) 60pry, siKi MOB’s13aHi 3 TO-
JApYHKaMH, CIIA/IIIMHOIO, SIKa € 0COOMCTOIO BIIACHICTIO; (€) OOprH, SIKi OB’ si3aHi
13 ocobuctum maiiHOM; (d) Gopru, siKi € 0COOMCTUMU TI0 CBOTH MpUpoi; (€)
0OprH, 10 BUHUKAOTh 0€3 3rojIn APYTroro 3 MoApyoks) (mpuHun 4:41); mo-
PSIOK CTATHEHHS OOPTiB 13 CIUIBHOTO MaifHa Ta 0COOMCTOr0 MaifHa MOAPYKAKSL,
30KpeMa y BHUIIIKaX, KOJIM Mepea0daueHO COMiapHy BiIIOBIAIbHICTD OAPYXK-
5L, TO O0pr MOYke OyTH CTATHYTO i3 0COOMCTOTO MaifHa Oy/Ib-KOTO 13 TOAPYOKs
(npuHIUI 4:42); Ti O0pTH, SKi € 0COOMCTUMHU MOXKYTh CTATYBATHCS 13 (2) 0CO-
Oucroro MaitHa oOAPYXOKsA-O0opkHHKA, (b) TOXOIIB TOTO 3 MOIPYKKS, XTO
€ OOPXKHUKOM, (C) TUX aKTUBIB MOAPYOKS, KOMU BiIOYIOCS 3IUTTS CHUTBHOTO
MaifHa 13 0COOMCTHM MaifHOM; y BHIIQJIKaX KOJIM OOPr BUHHK 4Yepe3 MpaBoIio-
PYIICHHS Y1 3JI0YMH, TO BiH MOXKe OyTH CTATHYTHH 13 ITOJIOBUHH YUCTOI Bap-
TOCTI CIIUTBHOTO MalHa, SIKIIO He Oyle BHCTa4aTH 0COOMCTOTO MaiHa Yu JI0-
xomiB (mpuHuun 4:43). Ilicns po3ipBaHHS LUTIO0Y KPEAUTOP MOXKE CTATHYTH
00pr 13 YaCTKH CHINBHOTO MaifHa MOIPYXoKs abo i3 0COOUCTOro MaifHa TOro,
XTO 13 TTOAPYKs B3siB Oopr. Toit 13 moapy#oKs, IKMA CTUIATUB CITLTBHUE Oopr
Mae IIPaBo BUMOTH JI0 IPYTOTO 3 ITOAPYAOKS PO CTATHEHHS TIOJIOBHHH ILIATSKY
(mpuniun 4:58) [11].

BpaxoBytoun pexomenparii Komicii 3 eBpomneiicbkoro ciMeifHoro mnpasa,
npakTuky BepxoBHoro Cyy HEOOXiTHUM € BHECEHHSI HM3KH 3MiH J10 Cimeii-
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HOTO KOJIeKCY YKpaiHu JUId BperyatoBaHHA OOProBUX 3000B’ s13aHb HOAPYHIKS
Ta MOKIIUBOCTI iX MMOJLITY, 30KpeMa JOIIOBHUTH HOBOIO CTATTEI0 HACTYITHOTO
3micTy: «1. KoxeH 13 moapysxxst 30008’ s13aHU 1H(OPMYBATH 1HILIOTO PO CBOI
noxoau ta 6opru. KoxkeH 13 moapy#oks Moke BUMAraty Bifl 1HIIOTO, & TAKOXK
BiJl TOJJATKOBUX OPTaHiB, HaJaHHS iHPOpMAaILito PO (PiHAHCOBUH CTaH, y TOMY
YHUCIi Ha OTPUMAaHHS KOTIii TIOAaTKOBOI JeKmapartii.

2. 3a00proBaHiCTh OJHOTO 3 MOJAPYKKS € HOro 0COOUCTUMHU OOpramH,
SKIII0 BOHU: BUHUKJIM JI0 BCTYIy Y HITI00; OB’ sI3aHi 3 0COOMCTUM MaifHOM,
y TOMY YHUCITIi BUHUKIIM Yepe3 MPUIHSTTS MOAapyHKy a00 CIajIiH1; MalOTh
0COOMCTHIA XapaKTep; BHHUKIIH Oe3 BiJloMa Ta 0e3 301 1HIIOTO 3 OAPYHIKSI.
Oco06ucti 60pru MOXKyYTh OYTH CTATHYTI 3 0COOUCTOI BIIACHOCTI OJTHOTO 3 TI0-
JPYKKSI Ta 13 YACTHKH y TpaBi CIIBHOT CYMICHOT BIIACHOCTI, sSIKa BHIIIJICHA
y HaTypi.

3. bopru, sSiKi BUHUKIIN y 3B’SI3Ky 13 3aJIOBOJICHHSIM TOTped cim’T 1, sKi
HE € 0COOMCTUMHU Oopramu, € cribHUMH OopraMu. CIijibHI O0PTH MOXYTh
OyTH CTSTHEHI 13 CIIJIBHOT CYMICHOT BIIACHOCTI TIOAPY XK.

4.V BUNaJKy CIUIATH CHUIBHUX OOPriB 32 paXyHOK 0COOUCTOI BIaCHOCTI
abo ocobucToro 6opry i3 criabHOI CyMICHOT BIACHOCTI, TOW 3 MOAPYAOKS, XTO
3I1CHUB MOTralieHHs 00pry Ma€ MpaBo Ha KOMITEHCALIi0 MPOMOPIIKHO 10 60p-
rOBOT0 000B’SI3Ky BiJ] IHIIOTO 13 TOAPYKKA.

5.V BUNAAKy BUHUKHEHHsI OOpPTiB y 3B’SI3KY 13 BUMHEHHSAM IIPABOIIOPY-
IICHHS, 1X BapTiCTh MOXXe OyTH CTSATHEHA 13 MOJOBUHHU CHUIBHOI CyMiCHOI
BJIACHOCTI, SKIIIO OCOOMCTOTO MaiiHa He JOCTAaTHRLO. SIKIIO CITIIbHE MaiHO
Oyno HaOyTO YHACHIAOK BUMHCHHS KPUMiHAJIBHOTO MPABOIIOPYIICHHS, TO IITKO-
Jla Moke OyTH CTSATHYTA i3 TAKOTO MaiHa.».
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Bixmopia Haovon,

O0OKMOpKa I0OPUOUYHUX HAYK, NpoghecopKa,
npogecopka kagheopu yugiibHO-NPABOGOT NOLIMUKU,
npasa iHmenexmyanbHoi 61acHocmi ma iHHo8ayiu
Hayionanvnozo opuouunozco ynisepcumeny

imeni Apocnasa Myopoeo

IMPABO TUTUHU HA CIIUVIKYBAHHSI TA KOHTAKT
3 TUM 3 BATBKIB, AKUH ITPOXKXUBAE OKPEMO

B ocranni poku B YKpaiHi 3pocia KUTbKICTh PO3/lyueHb, HE3apeecTpoBa-
HUX 1U00iB, 6araTo cimeil Oyl BUMYIIEHI po3’€IHATUCS MiJ Yac BilHH,
BEJIMKA KiNbKICTh AiTell BUXOBYEThCS OJHUM i3 0aTbkiB. B cuimy o6cTaBuH
OKPEMOTO NPOXKUBAHHS, IPABO JUTUHH Ha CIUIKYBAaHHS Ta KOHTAKT 3 OAHUM
13 OaTbKiB, SIKMI POXKUBAE OKPEMO, YACTO TOPYLIYIOThes. [lonokeHHs cTaT-
1i 11 3akony Ykpainu «IIpo oxopoHy nutuHCTBa» [ 1] BU3HAYAIOTh, 110 KOXK-
Ha TUTHHA Ma€ MIPaBO Ha MPOXKUBAHHS B ¢iM’1 pa3oM 3 OaTtbkamu abo B cim’i
OJTHOTO 3 HUX Ta Ha MIKIyBaHHA 0aThKiB. baThKo I MaTé MaloTh PiBHI IIpaBa
Ta 000B’A3KH 00 CBOIX IITEH.

3riHO 3 yacTUHOK nepmoi ctarti 12 3akony Ykpaiau «IIpo oxoponHy
JUTHHCTBa» [ 1] Ha KOXKHOIO 3 0AaThKIB MOKJIAa€ThCS OAHAKOBA BIAIOBITalIb-
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HICTh 32 BUXOBAHHSI, HABYAHH Ta PO3BUTOK NUTHHH. baTteku abo ocobwu, sKi
X 3aMIHIOIOTh, MAlOTh MPaBO 1 3000B’sA3aHI BUXOBYBATH JIUTHHY, MIKIyBa-
THCS TIPO 11 3M0pOB’s1, (Pi3MYHUN, TYXOBHHH Ta MOPaJbHUN PO3BHTOK, Ha-
BYAHHS, CTBOPIOBATH HAJIC)KHI YMOBH JIJIsl PO3BUTKY ii MPUPOTHUX 3110HOC-
TeH, MoBa)kaTH TiIHICTh TUTHHHU, TOTYBATH il IO CAMOCTIHHOTO YKUTTS
Ta mpart.

Maru, 6aTbKO MarOTh PiBHI TpaBa Ta 000B’ I3KH 1010 TUTHHH, HE3JICK-
HO BiJI TOTO, Y¥ NepeOyBaid BOHM y NIUTIO01 Mixk co00t0. Po3ipBaHHs muto0y
MiX OaTbKkaMH, IPOKUBAHHS X OKPEMO BiJ AMUTHHH HE BIJIMBA€E HA 00CST
iXHIX MpaB 1 He 3BUIbHAE BiJl 000B’s13KiB 1100 nuThHH (cT. 141 CK Ykpainn).

Ortxe, Matip Ta 6aTbKO HaIiICHI PIBHUMH IIPaBaMU Ta 000B’ I3KaMH 10710
qutuHY. [IpuHIUD piBHOCTI OTpUMAaB CBOE TIyMadeHHs B pimeHHI Konctu-
tyuiitnoro Cyay Ykpainu y cpasi Ne 1-10 /2012 Bix 12 kBitHs 2012 p. [2].
VY upomy pimenni Koncturynitauii Cyn YkpaiHu Haroiocus, 10 piBHICTh
Ta HETIPUITYCTUMICTh JTUCKPUMIHAIIIT OCOOH € SIK KOHCTUTYIIHHUMU 3acaJlaMu
VYkpainu, Tak i yHIaMEHTaJIbHUMHU LIHHOCTSIMH CBITOBOT'O PiBHS Ta MICTSITh-
Cs1'y psili MDDKHApPOIHUX MTPAaBOBHX akTax (y CT.CT. 1, 2 Ta 7 3aranpHoi gekia-
pauii npas Jroguau 1948 p., cT.cT. 14 Ta 26 MiXKHAPOIHOTO MAaKTy MPO IPo-
MaJISTHCBKI Ta moJiTHyHi rpaa 1966 p., cT. 14 KoHBeHii npo 3axucT npas
JIFOUHY Ta OCHOBHUX cB0OOA 1950 p., y cT. 1 mpotokomy Ne 12 1o KonBeHitii
PO 3aXKCT NPaB JIOIMHA Ta OCHOBHHUX CBOOO). PiBHICTB, Sika TapaHTOBaHa
Koncrutyniero Ykpainu, o3Hayae HEOOX1IHICTh 3a0€3MEUCHHS BCIM JIFONISM
PIBHUX TIPABOBUX MOXIIMBOCTEH SK MarepiaibHOTO, TaK 1 MPOIeCyabHOTO
XapaxTepy, 3 METOI0 peaizallii HUIMHU OJJTHAKOBHX 32 3MICTOM Ta 00CATOM TIpaB
Ta cBOOO.

B yxgani Bepxosaoro Cyny Bin 30 TpaBast 2019 p. y cripasi Ne824/195/2018
BC po3kpuB NpUHIUI PiBHOCTI 3 MO3HIIIT UBIJIHLHOTO MpaBa sIK PiBHICTh
IPAaBOBUX MOKIMBOCTEH Cy0’€KTiB IPABOBIAHOCHH, 1110 IPOSBISETHCS Y PiB-
HOCTI IPaB yYacHUKIB IUBUTLHOTO 000POTY (Y 3arajJbHOMY cTaryci 6e3 3B’ 13Ky
3 KOHKPETHUMHU MPABOBITHOCHHAMH ), Ta Y PIBHOCTI MPABOBUX MOKIIMBOCTEH
YYaCHUKIB KOHKPETHHUX [IUBUIBHO-TIPABOBHX BITHOCUH. 3a3HAYCHUI TPUHIIHIT
BUKOPUCTOBYETHCS CyIaMHU JUIs1 3a0e3eUeHHs PIBHUX IPABOBUX MOMKIIMBOCTEN
SIK TIPH BCTYTI Y IIUBLIBHI IPABOBITHOCHHHU, TaK i IPH 3iHCHEHHI Cy0’ €KTHBHHX
[IHUBUIBHUX MPAaB Ta BUKOHAHHI Cy0’€KTHBHMX IUBIILHUX 000B’sI3KiB [3].
PiBHICTh HE MOYKHA PO3IIISIATH BHKIIIOYHO K (OpMaIbHUNA KpUTEpid, BOHA
Mae mependavaT OAHAKOBE CTABICHHS Ta PIBHHUI JOCTYII IO MOKIUBOCTEH.
Besnepedno, MpHHIMT PIBHOCTI HE MOXKHA PO3IIISIIATH K aOCOJFOTHA 3200-
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pOHa OOMEKEHb UM HETIPHUITYCTUMOCTI MpUBiieiB. s neBHUX oci0 (Hampu-
KJIaJi, AiTel, Hempare3[aTHOro OAHOTO 3 MOJPY 0K TOII0) MOXKE IOy CKaTH-
sl BiZIMiHHE CTaBIICHHsI 3 METOK) BHUPIBHIOBaHHS IXHBOTO MOJIOKEHHS (T103H-
THBHA MMpakTHKa). [Ipy 11bOMY KpUTEPIsIMH TIOPYIIIEHO YX IIPUHIIMIT PIBHOCTI,
OyAyTh MPUHIIMITK MPOMOPIIHHOCTI Ta CIIPaBeIUBOCTI [4].

Crarrero 153 CK Ykpainu 3akpimieHo, o mMaTtu, 0aTbKo Ta JUTHHA
MAaroTh IPaBO Ha OE3MEPEIIKOHE CIIIKYBaHHS MK CO00I0, KpiM BUINAIKIB,
KOJIM TaKe MpaBo 0OMeKeHe 3aKOHOM. BiAmoBinHO 10 omoxeHb cratTTi 157
CK VYkpainu nutaHHs BUXOBAHHS TUTHHU BHPIIIYETHCS OaThKaMHU CITUTBHO.
Toii 13 OaThKiB, XTO MPOKUBAE OKPEMO BiJl TUTHUHHU, 3000B’A3aHUN OpaTn
y4acTh y 1i BUXOBaHHI 1 Ma€ MpaBo Ha OCOOMCTE CHIIKYBaHHS 3 Hero. Toi
13 6aTpKiB, 3 KHM IPOKUBAE JUTHHA, HE Ma€ MpaBa IEPEIIKOKATH TOMY
3 0aThKiB, XTO MPOXKHBAE OKPEMO, CITIIKYBATHCS 3 TMTHHOIO Ta OpaTh y4acTh
y ii BUXOBaHHI, SKIIO TaKe CIIJIKYBaHHS HE MEPEIIKOIKAE HOPMATBHOMY
PO3BUTKY AUTHHHU.

Y Bunankax, Kojgu MaTu a00 6aThKO He 1M030aBIieH] CyIoM 0aThKiBCHKUX
paB, NPOTe OJIMH a00 00K IBa 3 OATHKIB HE MOXKYTh ITPOXKHUBATH Pa30OM 13 JIH-
TUHOIO (HAIIPHUKJIA[, Yepe3 pO3IydeHHs OaThKiB, apellT, ICHOPTAIIIO TOIIIO),
B TakoMy pa3i KoHBeHLi€l0 Npo mpaBa AUTUHU 3a3HaueHoO, 110 «/Jlep:kaBu-
YYaCHUII TIOBAXKAIOTh MPABO JTUTHHH, KA PO3IYyYAEThCS 3 OJHUM Yd 000Ma
OaTbKaMH, MiATPUMYBATH Ha PETYJISIPHIN OCHOB1 0COOMCTI BITHOCHHHM Ta TIpsi-
Mi KOHTaKTH 3 000Ma 0aTbKaMy, 32 BUHATKOM BUITAJIKiB, KOJIA € CYIIEPEUHUTh
Halikpamum iHTepecam TuTUHU (Art. 9(3)). IlynkTtom 2 c1. 10 KonBenmii
nepeadayeHo npaso OUMuUHU, DAMbKU AKOI NPOAHCUBAIONMD Y PISHUX 0ePHCABAX,
Pe2YAAPHO NIOMPUMYBAMU, OCOOUCMT CIMOCYHKU U NPAMI KOHMAKmu 3 oboma
bamokamu, ane He 3a sukouHux obcmasun [1].

B pamkax Pagu €Bponu 11 Ykpainu € 4nHHOI0 KOHBEHIIs TPO KOHTAKT
3 nithMH Bif 15 TpaBHs 2003 p. (ETS Ne 192). BinnoBigHo 10 HONOKEHS CT. 2
KonBenrtii BU3HaYEHO TIIyMaueHHs KaTeropii «KOHTaKkT» —11e: 1) mepedyBaH-
HSI IUTUHU TIPOTITOM OOMEKEHOTO TEepioy pa3oM 3 0CO00K0, 3 SIKOK BOHA
3a3BHYail He TPOXKUBAE, YU 3yCTPIU 3 TAKOW 0c00010; 2) Oymb-aKky Gopmy
CHUIKYBaHHS MK IMTHHOIO Ta TaKOK 0c00010; 3) HanaHHs iHdopMauii Takiit
0c00i1 mpo AuTHHY, a00 TUTHHI PO TaKy 0coly [5].

[Toka3oBuM y 1IbOMY KOHTEKCTI € pimeHHs y cripabi «N. R. v. Paraguay»
Ne CRC/C/83/D/30/2017 Bix 03.02.2020 poKy CTOCOBHO BUKOHAHHSI PIllICHHS
Cyny, sKMM OyJI0O BCTAaHOBJIEHO Tpadik CHinKyBaHHs OaTbka 3 quTHHOIO. Ko-
Miter OOH 3 mpaB quTuHM 3p0OUB Psii BUCHOBKIB BiANIOBITHO 0 IbOTO Pi-
IICHHS, SIKI MOXKYTh CTaTH B HAroJi i B YKpaiHCBKiH CyOBiif IPaKkTHIIi.
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Tax, KOMITEeT aHaTi3yBaB OOCTAaBUHU CIIPaBU B KOHTCKCTI 3a0e31eucH-
HA [paBa JUTHHU Ha MiATPUMKY Ha PEryJIspHId OCHOBI 0COOUCTHUX BiJ-
HOCHH 1 IPSIMUX KOHTAKTIB 31 CBOIM 0aThKOM, OCKIJIBKY BITHOCHHH JUTHU-
HH 1 0aThKa MalOTh HallBaXKJIUBIIIEe 3HAYEHHS JJII PO3BUTKY IUTHHHU.
Bignosigno o m. 3 ct. 9 KonBeHuii mpo npaBa IUTHHH, JAepKaBU-ydac-
HHUIIl 3000B’513aH1 TTOBaXKaTH MPaBO JUTHHHU, KA PO3IYUYAETHCS 3 OTHUM
gy o0oMa OaTbKaMH, MiATPUMYBATH Ha PETYISIPHIH OCHOBI 0COOUCTI Bif-
HOCHHH 1 IPsIMi KOHTAKTH 3 000Ma 0aThKaMH, 38 BUHSTKOM BHITAJIKY, KOJH
1Ie CyNepeunTh MPUHITMITY HAallKpanioro 3a0e3eYeHHs IHTepeciB JUTHHHU.
Taxki 3B’43KH 0COOJIMBO BaXKJIMBI B THX BUIAJIKaX, KON OaThKU MPUITUHU-
JIM CIIJIbHE MPOKUBaHHS a00 )KUBYTh B Pi3HUX KpaiHax. KomiTeT BBaxae,
10 CYZIOB1 CIIPAaBH Ha MPEIMET BCTAHOBIICHHS MTPaB TUTHHH Ha CIIIKyBaH-
HsI 3 OMHUM 13 0aThKiB, TOBHHHI IPOBOJIUTHCS ONEPATHBHO, OCKIJIbKHU
BTPAYCHUI Yyac MOXKe MaTH HACIIJIKH JUTsI IXHIX CTOCYHKIB. Tak, BiIOBIi -
HO JI0 aHAaJIi30BaHOI CIIPaBH, Yepe3 Te, IO PIMICHHS, IKUM OyJI0 BCTAHOB-
JIeHO Tpadik CIUIKYBaHHS, HE BUKOHYBAJIOCS 2 POKH, BUHUKIIA MPoOiIeMa
MOCTYIIOBOTO BiJlIAICHHS AUTHHU BiJ 0aThKa, [0 B CBOIO YEPry HOPYIIYE
mpaBo nepeadadeHoro m. 3 ct. 9 KonBeHwii 1 HAIIKOAKUIO KPALIUM 1HTEp-
ecaMm JUTHHH.

TakuM 4YMHOM, cucmemMHUll AHANi3 HAGe0eHUX HOPM MamepiaibHO20 npa-
6a 0ae nioCmasu 88axcamul, Wo OAMbKO, AKULL NPOHCUBAE OKPEMO 8I0 OUmu-
HU, MaKodc MAa€ npago Ha ocoobucme CNiiKy8anHs 3 Helo, a MAmu He MAae
npasa nepeukoodcamu 6amvKy CRiIKy8amucs 3 OUMUHoI0 ma 6pamu yuacme
V i1 8UXOBAHHI, AKUO MAKe CNITKYBAHHS HE MAE HE2AMUBHO20 6NIUBY HA HOP-
MANbHULL PO36UMOK OUMUHIL.
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Ilonomapenxo O. M.

KAHOUOam 10puOUYHUX HAYK, O0YeHM

Kagheopu yusinbHo-npagosux OUCYUNIIH i mpyooeo2o npasa
imeni npog. O. 1. Ilpoyescvrozo

XHITY im. I C. Crogopoou

3ATAJIBHI TOJIOKEHHS ITPO CIMEMHUI JIOTOBIP
Y IUBLJIBHOMY 3AKOHOJIABCTBI YKPAIHU:
NEPCIIEKTUBU PO3BUTKY

Hauresxauu 3a cBO€I0 MPaBOBOIO MIPUPOIOIO 10 CepH IIPHUBATHOTO MPaBa,
ciMeItHi BiTHOCHHU IPUITYCKAIOTh MOXJIMBICTb IX JOTOBIPHOTO PEry/II0OBaHH,
3a SIKOT caMe JIOTOBIp € OCHOBHMM iX perynsitopoM. OnHaK, y BITUYM3HIHIN
MIPABOBIH CHCTEMI B pi3HI ICTOPUYHI TIEPIOIM HE 3aBXK/IM 32 JIOTOBOPOM BH3HA-
Bajacs peryisiTHBHA (YyHKIIis B ciMeiiHOMY mpaBi. OJHaK, HAaBiTh TOJI, KOJIH
B Hayll Ta MpaBi JOMiHYIO4YOIO Oyna ifest mpo iMmepaTuBHE peryiIroBaHHS
CIMEHHHUX BiTHOCHH, OKpEeMi BU€HI BU3HABAJH, IO CYO €KTH CIMEHHMX Bif-
HOCHH MOXYTh BPETYIIOBaTH CBOi CTOCYHKH 3a JJOIIOMOTOIO JIOTOBOPY (10-
MoBIIeHOCTI). OJJHUM 13 TAKUX HAyKOBIIiB OyB B. @. MacnoB, skuii T0CITiIKY-
F0YH [IPAaBOBE PETYNIOBAHHS MalHOBUX BiTHOCHH ITOIPYIOKs, HATOJONIYBAB
Ha TOMY, IO BC1 MaifHOBI MUTaHHS I10JI0 PUMTUHEHHS CHJIBHOT BIACHOCTI
BHPILIYIOTBCS CTOPOHAMH B3a€MHOIO yTromoro. OHaK, OCKIIBKH B 3aKOHI He-
Ma€ BKa3iBOK PO MOPSIOK 0(OPMIICHHS TAKUX JIOTOBOPIB MK TIOAPYAOKSIM,
HEOOX1THO BBaYKATH, 1[0 BOHH MAFOTh BUMHSTHCS 32 3aTaIbHUMH IIPaBHIaAMU
LK [1, C. 29]. Tox He TUBHO, IO MiCIIs TOTO, sIK B YKpaiHi po3noyascs nepi-
of pedopMyBaHHS cepH MPUBATHOTO MIPaBa, B paMKax SKOTO AUCIO3UTHB-
HICTB TIOBEPHYJIA CBOIO POJIb METOTY TPABOBOTO PETYIFOBAHHS BCiX MPHUBATHIX
BIIHOCHH, a cBOOOIY IOTOBOPY OYyJIO MPOTOJNIOMICHO OJHUM 3 OCHOBHHX
MPUHIHMIIB cepU IPUBATHOTO MPaBa, CaMe MPEICTABHUKU XapKiBChKOT IIIKO-
JIM IIUBITTICTUKY CTAIM (yHIATOpaMH Teopii ciMeiiHoro gorosopy. Cepen nux
ydeHux ocobmuse micie nocigae I. B. J)KumiHkoBa, BHECOK SIKOT B OOTPYHTY-
BaHHS 1 PO3BUTOK TEOPii CIMEHHOTO JIOTOBOPY CKIIATHO IMepeolinuTi. HaBiTh
MICJISl JOCUTh TPUBAJIOTO Yacy, i1 HayKOBI IIpalli He BTPATHIIN CBOET aKTyab-
HOCTI 1 € OCHOBOIO JIJISl TIO/IAJIBIIIOTO PO3BUTKY TEOPii CIMEHHOTO JOTOBOPY.

Inei 1. B. XKuninkoBoi Oysn BTiJI€H] TaKoX 1 y CIMCHHOMY 3aKOHOIABCTBI.
s 2002 poxky, poky npuitasattst CK Vipainu, inei po3po0Hukis nmpoekry CK,
JI0 CKJIaIly sSIKHX BXOJAWIIA, 30Kpema, i 1. B. XKuminkosa, Oy BoiCTHHY peBo-
moniitaumu. B ocHoBHEX nonoxeHHAXx CK Oyio 3akpimnieHo npaBo cy0’ekTiB
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Ha YKJIaJICHHsI CIMEHHUX TOTOBOPIB, a JIOTOBIPHE PETYIIOBAHHS CIMCHHUX Bifl-
HOCHH OyJI0 BU3HAHO K OCHOBHHUI NMPUHIUI ciMeiHoro mpaBa. Kpim Toro,
B okpemux maBax CK Oyio 3akpimieHo mpaBo cy0’€KTiB Ha YKJIQJCHHS I10-
WMEHOBaHMX CIMEHHUX JIOTOBOPIB, a JISsIKi 3 HUX HaBiTh HAOYIM HOPMATHBHOI
KOHCTPYKIIIT (Hanpukiaj, numooHuit gorosip). Tak, 1. B. XKuninkosa nucana,
10 3aKOH HaJa€ MOXKJIMBICTh YYaCHUKAM CIMEHHUX BiJHOCHH 32 OMIOMOTOIO
JIOTOBOPY CTBOPIOBATH ISl ceOe BIIACHI MiHI HOPMH, CIIEIiabHi MpaBuiIa mo-
BEJIIHKH, HA MIJCTaBl SKUX OyIyBaTH CBOI CTOCYHKH Ha BIIACHUH PO3CYII.
CK VYkpainu 3aKpiliiB HOBUH IMiJXiJ IO PETYJIIOBAHHS CIMCHHHMX BiTHOCHH,
3a SIKOTO TIPaBUJIA, BCTAHOBJICHI IMICPATUBHUME HOPMaMH, ITOCTYHAOThCS
MiCLIeM JUCTIO3UTUBHOMY peryitoBanHIo [2, C. 30]. OqHak 3a MUHYII /Ba Je-
CATHJIITTSI TEOPis CIMEMHUX JIOTOBOPIiB Ha0ys1a 3HAYHOTO PO3BUTKY, TPOOIEMHU
BUSIBHJIA CYJIOBA Ta HOTapiajbHa MPAKTHKA, Y 3B’SI3KY 3 UM HOPMaTHBHE Pery-
JIIOBaHHS CIMEHHUMX J1OroBOPiB NMoTpeOy€e BAOCKOHAIECHHS. Y 3B 3Ky 3 LIUM
XOTLI0Cs 6 3BEepHYTH yBary Ha OCHOBHI HAallpSIMH PO3BHUTKY CIMEIHOTO 3aKOHO-
JaBcTBa y cepi hopMyBaHHS 3arajJbHUX MIOT0XKEHb PO CIMEHHI JOrOBOPH.

Y YuHHOMY CIMEHHOMY 3aKOHOIABCTBI BiJICYTHE JIeTJIbHE BU3HAYCHHS
CIMEIHOTO TOTOBOpY. AJie B HayIli Ta CYJIOBI¥ MPAaKTHIlI BUPOOJICHO OCHOBHI
ysIBIIEHHS TPO HBOTO. CIIiJl BUXOAUTH 3 TOTO, IO Ha creuu(iky ciMeiHOro
JIOTOBOpY Oe3mocepenHiil BIIMB crpasisie crenugika THX BiTHOCHH, Ha pe-
T'YJIFOBaHHS SIKUX BIH CITPSIMOBaHMM (CiMEHHUX BiTHOCHH). OCOOIMBICTIO Ci-
MEWHHX BIJTHOCHH € Te, 0 BOHW BUHUKAIOTh MK Cy0’€KTaMH CIMEHHHX
BIJIHOCHH, 3 TIPUBOY 3/{IHCHEHHS CIMEHHUX MPaB Ta BUKOHAHHS CIMEWHHX
000B’5I3KiB, SKi HEPO3PHBHO OB SI3aHi 3 0COOUCTICTIO Y0 ekTa. [Ipu rboMy
HasBHICTH HA3BaHOI CIIEM(iKKM B KOTHOMY pa3i HE BHKIIOUAE TOTO, IO IIi
BIJIHOCHHU TPYHTYIOThCS Ha FOPUINYHIA PIBHOCTI, BUIbHOMY BOJICBUSIBIICHH1
Ta MalHOBI CaMOCTIMHOCTI TXHIX y4yacHMKIB. Y 3B’S3Ky 3 LIUM, HasBHICTh
y CIMEHHHUX BITHOCHH SIK 3arajJlbHUX O3HAK IUBITHHO-TIIPABOBUX BiTHOCHH,
TaK i cnenupiYHUX O3HAK, J03BOJISE BIHECTH X 10 OKPEMOTO BUJTY ITUBLIb-
HO-TIPaBOBUX (NIPUBATHUX ) BiTHOCHH.

Le x cTocyeThes i ciMeliHOTO MOroBOpY. OCKIIBKU CIMEHHUN TOTOBIp
CIIPSIMOBAHUU Ha PEryaIOBaHHS CIMEHHHUX BiIJHOCHH, TO HEOOXiAHO HOTO
BBA)XaTH OKPEMUM THIIOM IMBITBHO-TIPABOBHUX JOTOBOPIB. Take po3yMiHHS
CIMEIHOTO JIOTOBOPY B CHCTEMI ITUBUIBHUX JIOTOBOPIB 3yMOBIIIOE, 3 OHOTO
00Ky, MOKJIHBICTB 3aCTOCYBAaHHS O HOTO 3aTaIbHUX MTOJIOKEHb IIBUTHHOTO
3aKOHOJJABCTBA Ta 3arallbHUX IMOJOKEHb PO JOTOBIp, a 3 IHIIOr0 OOKY, ic-
HYBaHHS CHENiaJbHUX HOPM, SKi BPaxoBYIOTb OCOOIMBOCTI CiIMEHHOTO J0-
TOBODY.
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Sk 1 Oyab-sIKUW 1THIIMHA T [UBITBHUX JOTOBOPIB, CIMCHHUI TOTOBIP
Ma€ HU3KY THX CIenU(IuHUX PHC, IO € CHITBHUMH I OyIb-SIKOTO JIOTO-
BOPY I[LOTO THUITY, [0 POOUTH JOUIIFHIUM BU3HAUUTH B 3aKOHOJABCTBI 3a-
raJibHi MMOJIOXKEHHS MPO CiMeHHUH 1oroBip. [lepcreKTUBHICTD Ta aKTyab-
HICTH IIBOTO HAINPSIMY OOYMOBIIOETHCS HACTYMHUMH apTyMEHTaAMU:
Mo-TepIie, IPUHIUI CBOOOIN TOTOBOPY JIa€ MOXKIIUBICTD Cy0’ €KTaM cimMei-
HOTO MpaBa yKJIacTH sIK JOrOBOPH, MependadeHi CiMeiiHUM 3aKOHOJJaBCTBOM,
TaK 1 He mependadeHi HAM; MMO-Apyre, HOPMATHBHI KOHCTPYKIIT OUIBIIOCTI
CIMEHHHUX JJOTOBOPIB MPAaKTUYHO BiJCYTHI, 10 1HOI € I[ITKOM BUIIPaBIaHUM.
VY 3B’3Ky 3 UMM CyO’€KTH CIMEHHHX BIJHOCHH, pealli3ylouu CBOE MPABO
Ha JIOTOBIpHE PETyIIOBaHHSI, IOBUHHI MaTH 3MOTY PO3YMITH 3arajbHi Ipa-
BHJIA, SIKi BiTOOpakaTUMyTh CHEIU(iKy CiIMEHHOTrO TOrOBOPY Ta OCHOBHI
BHMOTH JI0 HBOTO.

[Tepmoro ocoOaUBICTIO ciMetHOTO AOTOBOPY € iforo cnenudivnmit
cy0’extHwmIA ckiaz. [IpaBo Ha ykiaieHHs CIMEHHOTO IOTOBOPY MarOTh 0COOH,
SIK1 BOJIOJIFOTB BiJIMOBITHUM CIMEHHO-TIPABOBHM CTATYCOM (TIOAPYKKs, 0aTh-
KH, JIITH TOIIO). be3yMOBHO, Bci BOHU € HacamIiepes cy0’ €KTaMHu HUBLTBHUX
BIJIHOCHH, aJie HasgABHICTh CIMEHHUX Ta (a00) POAMHHUX BiTHOCHH 3yMOBIIIO€
IXHI} 0COOMUBHIA TPABOBHH CTATyC, 1[0 MICTUTh JOAATKOBI MOXKIIMBOCTI (Ha-
TIPUKIIA]], IPaBO HA YKIIAJICHHS CIMEHHOTO JIOroBOpYy) abo JTOJaTKOBI 00TsI-
JKeHH (HalpUKJIa], KepyBaTHCs HE JIUIIE CBOIMHU iHTepecaMH, a i inTepeca-
MU ciM’1, 0cOOIHBO JiTei). Y 3B 43Ky 3 UM ciMeiiHUM OyJie juie Toi J10-
TOBip, SIKMM MOXYTh yKJIaAaTH BUKIIOYHO Cy0’€KTH CiMEHHOTO mpasa,
1 BIZITIOBITHO JI0 CIMEHHOTO JIOTOBOPY HE CIIiJT BITHOCHUTH TOM TOTOBIp, SIKUI
OKpIM Cy0’€KTIB CIMEHHOTO MpaBa MOXYTh TAKOXK YKJIaJIaTH ¥ 1HIII Cy0’ €KTH
UUBITBHUX BiTHOCHH. J[O TaKOTO JOTOBOPY, SIKMH 4acTO yKIaTaeThCs
Cy0’ekTaMU CIMEHHHX BIJTHOCHH, aJe SIKHH NPH [IbOMY HE € 3a CBOEIO CYTHiC-
TIO CIMEHHHMM JOTOBOPOM, HAJIEKHTH JTOTOBIpP MPO MOALI CHUILHOTO MaifHa
nonapyxxks. Ha me 3Beprae yBary i Bepxosuuii Cyn. Tak, y cmpai
Ne916/2813/18 Bepxouuit Cyn 3a3Havae 1o J0roBOPOM PO MO MaiHa
MIOJPY>KKs HE PEryJIIOI0ThCs CIMEHI IpaBa Ta 000B’I3KH MIXK TIOAPYACKM,
0aTpKaMH Ta JIITHMH, a TOMY IIeH IPaBOYMH HE € MIPABOYMHOM Y CIMEHHMX
npaBoBifHOCUHAX. [IpaBo BJIACHOCTI HE HAJCKUTH JI0 CIMEHHHX IpaB,
a cy0’eKTaMu IpaBa BIACHOCTI MOXKYTh OyTH (hi3HMUHI OCOOH, Y TOMY YHCII1
Ti, sIKI He 1epebyBaloTh y CIMEHMHHMX MPaBOBIJHOCHHAX, IOPUIUYHI 0COOH,
JiepkaBa, TePUTOpiabHI IPOMaIH TOLIO.

Hacrtymaa cnenmgivna prca CiMeHOTO JOTOBOPY OOYMOBITFOETHCS TAKOO
0COOJIMBICTIO CIMEMHUX BIHOCHUH SK IXHIN TICHUN 3B’A30K 3 OCOOUCTICTIO
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cy0’ekTa (CTOPOHH) TOTOBOPY. Y Pe3yibTarTi 0 0COOIMBOCTEN CIMEHHUX I10-
TOBOPIB CJIiJl BiIHECTH:

— HEMOXXJIHBICTh MPABOHACTYIHHUIITBA. 3 I[HOTO BUILIMBAE HE JHIIC TE,
II0 IIO/I0 TAKUX JOTOBOPIB HEMOKIIMBA LIECis Ta IepeBeIeHHS 00Ty, a i Te,
IO TiICTAaBOIO JUIsl HOTO MPUITUHEHHS € CMEPTh OJIHI€T 3 Horo cTopiH (abo
0Cco0U, Ha KOPUCTh SKOT BIH YKIIaJICHHH).

— ocobwucTe 3iHCHEHHS MpaB 1 BUKOHAHHS 000B’S3KIB 32 JOTOBOPOM.
Ile o3Hauae, Mo JOpyUYEHHS BUKOHAHHS OOOB’SI3KIiB 3a JIOTOBOPOM TPETii
0c001, 3a 3arajJbHUM TPABUIIOM, HE JOMYCKAEThCS. biblle TOro, y TUX J0-
TOBOpAX, SIKi CIIPSIMOBAHI Ha PETYIIOBAHHS 0COOMCTHX HEMaHOBUX BiTHOCHH
(HampuKIan, TOTOBIp MPO BU3HAYCHHS MOPSIKY y4acTi OAHOTO 3 OaTbKiB
y BUXOBAHHI AUTUHH) BU3HAHHS TOTO 3 OATHKIB, y SIKOTO € IPaBO Ta 000B’ 130K
OpaTu ydacTb y BUXOBaHHI TUTHHU, HEAI€3aTHUM, HEOOX1THO BiTHECTH
JI0 MiJCTaB IJIsl IPUIUHEHHS 1IbOTO JOTOBOPY. SIKIIO K TaKUM IOTOBOPOM
BCTAHOBJIIOETHCA 000B’ 130K MAaifHOBOrO XapakTepy, TO BU3HAHHS 0cOOM He-
J€3IaTHOIO, HE MMOBHHHO OyTH ITiICTABOIO IPUIIMHEHHS TAKOr'O OTOBOPY,
OCKIJIbKM MaiHOBUI 00OB’SI30K HEI€31aTHOI 0COOM 3a ii paXyHOK BHKOHYE
omikyH (4. 2 ct. 15 CK).

— HEMOKJIUBICTD YKJIAICHHS CIMEITHOTO TOTOBOPY Yepe3 MpeACcTaBHUKA.
e mpaBwWITO CTiJT BIIHECTH SIK JI0 JJOTOBOPIB, AKI CIIPSIMOBaHI Ha PETYITFOBaH-
HS 0OCOOMCTHX HEMAWHOBHUX, TaK 1 MAMHOBHUX CIMEHHHX BIIZHOCWH. Takuii
IIJIX1/T 3HAWIIOB CBOE B1IOOpa)KCHHsI 1 B IIPABOBUX IMO3HUIIIIX BepxoBHOTO
Cyny. Tak, y cripaBi Ne Ne757/10715/17-1 Bin 29 Bepechs 2023 poky Bepxo-
BHUH CyJ1 TIHIIIOB BUCHOBKY, [0 MAHHOBI BIIIHOCHHHU MiX TOAPYXIKAM (Ha-
PEUYCHIMN) € TAKUMH, 1110 TICHO TIOB’A3aHi 3 000010, TOMY IITIOOHH JOTOBIp
HE MOX€ YKJIaJIaTHCh 3a IOPYUYEHHSIM, OCKIJIbKU MPEACTaBHUKY 3a00POHEHO
BUMHSTHU [IPABOYHH, 110 MOKe Oy TH BUMHEHHH JIMIIIE 0COOHCTO Ti€0 0c00010,
sKy BiH npexcTasisie (4.2 cT.238 1[K).

— (igyuiapHuil xapaxkrep ciMeifHux goroopiB. CiMelHi BiIHOCHHU
OyayroTbcsl Ha JIOBipi Mixk cy0’ektamu. Lle sx MoxHa ckazaTd i Ipo ykja-
JICHHS CIMEHHUX JOroBopiB. HaBiTh y THX BUIIaJKaX, KOJU CIMEHHUHN J0-
TOBIp yKJIaJa€ThCs HA eTarni NPUIUHEHHSA CIMEMHMX BiIHOCHUH abo micis
iXHBOTO IPUIHHEHHS (TIepen ado oapa3y Micist po3ipBaHHs HUTIO0Y), 31aT-
HICTh Cy0’€KTIB JOMOBHMTHCS PO JOOPOBLIbHE PETYIIOBAHHS CIMEHHUX
BIIHOCHH CBiT4YMTH IIPO JOBIpY MiXk WiI€HaMHM cim’i, mo 30epirmacs. [pyn-
TYIOUHCh Ha JOBIpi, MPU YKIAJCHHI CIMEHHOTO JIOTOBOPY, CTOPOHHU pO3pa-
XOBYIOTh Ha CyMJIIHHE BUKOHAHHS JIOTOBIpHUX 000B’s13KiB. BomHovac 3 onis-
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Iy Ha TPUBAIU{ XapaKTep CIMEHHUX BIJHOCHH, Yy 3B’SI3KYy 3 YUM CiMelHI
npaBa Ta ciMeliHI 000B’A3KH MOTPEOYIOTh MEPIOJUYHOTO iX 3A1HCHEHHS
(BUKOHAHHS) POTATOM TPHUBAJIOTO Yacy, BTpara JOBIpH MK CTOpOHAMHU
CIMEHHOTO HOTOBOPY MOXKE CTATH MPUYMHOIO HEAOIITHHOCTI MOJATBIIOT
YUHHOCTI CIMEHHOTO J0TOBOPY. Y 3B’S3KY 3 IIMM BHIAETHCS 32 HEOOXiIHE
3aKpIMUTH B 3aKOHI, 1110 HEBUKOHAHHS 200 HEHAJIe)KHE BUKOHAHHS CTOPOHOIO
CIMEWHOTO JJOTOBOPY CBOTO O0OB’S3KY (SIK MPUYMHHU BTPATH JOBIPU MiXk
CTOPOHAMM) € TICTABOYO JUIsI BAHUKHEHHS Y 1HIIOT CTOPOHU TpaBa Ha OHO-
CTOPOHHIO BiZIMOBY BiJl CIMEITHOTO IOTOBODY.

BaxniBoio 0co6IMBICTIO CIMEHHOTO JOTOBOPY € TAKOXK Te, IO TIPH HOTo
YKJIQJIGHHI MatoTh OyTH JOTpUMaHi NpaBa Ta iHTepecH JIiTeH, 110 BiAMOoBigae
TaKOMY MPUHIUITY CIMEHHOTO MTpaBa sIK 3AiHCHEHHS peryIIoBaHHs CIMEHHUX
BIJIHOCHH 3 MaKCUMaJIbHO MOXKIMUBHM ypaXyBaHHSIM iHTEPECIB IUTHHHU.
VY 3B’513Ky 3 IMM MOPYLICHHS CIMEMHUM JIOTOBOPOM IpaB Ta iHTepeciB AiTel
Mae OyTH 3aKpiIJICHO SIK CIelialbHa MiJCTaBa JJisl BU3HAHHS TaKOTO JIOTOBO-
py HexilicHuM. HuHI 11e mpaBuiIo BXKe 3HAKILIO CBOE BiOOpakKeHHS B CY/IOBIi
npakruti. Tak, y nocranoi KIIC BC Bix 22 6epe3ns 2021 poky y copasi
Ne463/2490/17 BepxoBuuii Cyn Bkazas, 110 cB0OOIa BOJIi CTOPIH JOTOBOPY
PO CIIJIATy aJTiMEHTIB 0OMEXYEThCS IMIEPATHBHUM IPUITUCOM IIPO TE,
10 HOro yMOBH HE MOXKYTh ITOPYIIYyBAaTH IpaBa AUTHHU, BCTAHOBICHI UM
Konekcom. VY miif cripaBi B TOroBopi OyB YCTAHOBICHWIA HIDKYHMMA BiJl MiHi-
MaJIBHO JOIYCTHMOTO PO3MIp alliMEHTIB, IO CTAaJIO MiJICTABOO /Il BU3HAHHS
HETIMCHUM BIJIMTOBITHOTO ITyHKTY JIOTOBOPY».

VYce BUIleCKa3aHe Ja€ 3MOTY JiWTH BUCHOBKIB MPO Te, IO B MPOIECi
pexonudikamii MUBITFHOTO 3aKOHOAABCTBA, Y KHU31, TIPUCBSUCHIN peryiIro-
BaHHIO CIMEHHUX BiJJHOCHH, HEOOX1HO 3aKPIMUTH 3arajibHi TOJ0KESHHS PO
ciMeHHHIi 1OTOBip. Y HUX CHiJ] BiJOOpa3UTH Ti 0COOIUBOCTI, SIKI XapaKTepH-
3yI0Th CIMEHHUII JOTOBIp SIK OKpEeMHUil THI IIUBUIBHO-IIPABOBUX JOTOBOPIB
Ta 3a3HAYUTH 3arajbHi BUMOTH JI0 HUX.
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MJTIOBHUU AOT'OBIP: OKPEMI ACHEKTHU JOCBIAY
YKPAIHHU TA KPAIH €C

CiMeliHi BiTHOCHHU — MOYATKOBI JIFOACHKI BITHOCHHM, SIKi BAHUKITU PaHi-
11e 3a iepkaBy. BOHU € 3arajbHONIIOJCEKIMH Ta He 00MEKEH1 IEBHOIO TEPH-
TOPI€I0, MOXKYTh BUHHUKATH, 3MiHIOBATHCh Ta IPUITUHATUCE Y PI3HUX KyTOUKaX
cBiTY. PerymoBaHHs TakuX BIIHOCHH € OCOOIUBUM, 00 GOPMYyBaIOCH IiJ
BIUIMBOM Pi3HOMAHITHUX (DaKTOPiB: KyIbTypH, 3BHUAIB, TPAJULIHN, peirii. ..
[IpaBoBUM Ta coLiadbHUM PETYIATOPOM CTaB 3 YaCOM IILTIOOHUI JOTOBIp,
SIKHU OTpUMAaB 3HAYHY yBary sk B YKpaiHi, TaK 1 Ha MDDKHAPOJHOMY PiBHI.
3a JIOMOMOTOI0 HBOTO BiJOYBAaETHCS BPETYIIOBAHHS MailHOBHUX IpaB
Ta 000B’A3KiB CTOPiH, PO3MOJiI MaiiHa, B3a€EMHE YTPUMaHHS IOAPYXOKS, Mi-
Tei... «ToMy LUJIKOM BUIMPABIaHUMH BUJAIOTHCS 3aKOHOTBOPYI 3yCHILIA
OCTaHHBOTO YaCy, CIIPSIMOBaHI Ha 3HAUHE POLIMPCHHS AUCTIO3UTUBHUX 3aCa]
peTyIoBaHHS MafHOBUX BiTHOCHH HOAPY>KKS, HATaHHs 0c00aM MOYKITHBOC-
TeW MO0 CaMOCTIMHOTO BU3HAYEHHS CBOTX MallHOBHMX 1HTEPECIB 3a JIOTO0-
Mororo goroBopisy» [1, c. 122]. Jlymka XKuninkosoi . B., aBTopku HaBeneHoi
[UTATH, € aKTYaJIbHOI i HUHI.

[Ipo mmroOHMIT JoroBip OyJio BiJIoMO Iiie y 4acu PuMchkoro mpasa,
a Ha novatky X VII cToiiTTs nuttoOHi 10roBOpH aKTUBHO ykiaaanu y Opanuii
Ta AHIII1, YUM JOCHUTHh €(EKTUBHO 3aXHINalU IpaBa CTOPiH, a 0COOINBO
JKIHOK Ta 1X POIUYiB Ha MaitHO [2].

Panuenko JI. 3ayBakye, 1m0 Ut (pyHKITIOHYBaHHS MUIFOOHOTO JIOTOBOPY
BaXJIUBUM € 1 Te, 00 caM U100 OyB 0QOPMIICHHN BiIMOBIIHO 10 3aKOHO-
JaBYMX BUMOT, TaK SIK JIUIIE Y TAKOMY Pa3i 0COOM CTArOTh MOAPYAOKAM Ta Ha-
OyBalOTh IEBHUX IIPpaB Ta 000B’s13KiB [3, ¢.38].

BaxnuBo MOPIBHATH JIESKI aCIEKTH YKJIaJICHHS Ta (YHKI[IOHYBaHHS
IOUTIOOHUX TOTOBOPIB B YKpaiHi Ta kpainax €C, 3Ba)karoun Ha MPOLIECH €BPO-
1HTerpaii, o posnovanucs 3 ykiaaeHusaM y 2014 poui Yroau npo acouiariiro
Mix Ykpainotw ta €C [4].
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Haropna O. O. mocmiKye MUTaHHS CITiBBITHOIICHHS MOHATh «IIUTFOOHHIHA
JIOTOBip» Ta «IUTIOOHUHN KOHTpaKkT». Tak, B YKpalHCHKi MOBI BOHH PO3IJIs-
JIAIOThCS Y SIKOCTI CHHOHIMIB. [lesKi HayKOBIIi JOTPHMYIOTHCS TyMKH, IO CIIiJT
3aCTOCOBYBATH IMOHSTTS IILTFOOHUH JJOTOBIP», OCKITBKH CaM TEPMiH «KOHTP-
aKT» 3aCTOCOBYETHCS JIMIIE Y cepi roCmogapchbKoro Ta TPYIOBOTO MpaBa,
a He cimeiiHoro. [cHye 1 mpoTUiIekKHa JyMKa, PO Te, 10 MOTPiIOHO BUKOPHUC-
TOBYBATH TOHATTS «KOHTPAKT», a0M BiIPI3HATH Lel THUI YroAa BiJ iHIINX
JIOTOBOPIB, SIKI MOXKE YKIIQJaTH MOIPYXKs [2, ¢. 333].

IcHyTOTB 3aranbHiI BAMOTH 0 YKIAJACHHS IUTIOOHUX TOTOBOPIB B iHO3EM-
HUX KpainaX. J[o HUX BXOJSITh: MHCEMOBA (hOpMa; IPUCYTHICTH 000X CTOPiH
(moapyxKs); y AeSIKUX KpaiHax € 0COOMMBOCTI, OB sA3aHi 3 pPeeCTpalicro
nnIro0HOTO HoroBopy. Hanmpuknan, y @panii, sik i B Ykpaini (cT. 94 CK Vkpai-
HH), JI0 pevi, JOTOBIp IMiJUIATaE HOTapiaJbHOMY IOCBiYeHHF0. B ITamii qorosip
IIOBHHCH OyTH 3apeECTPOBAHUI B MICIICBHX OpraHaX BIAJIM, i, 0 BAXKIUBO,
SIKIIO HOTO MOJIOKEHHSI CTOCYIOThCS HEPYXOMOI'O MaiHa, TO PeecTpyBaTH
JIOTOBIp CITiJ B TOMY OpraHi, SKUi 3aiMaeThCs MPaBOUMHAMH 3 HEPYXOMHM
maitHOM [3, ¢. 39].

[I1r00HME AOTOBIP € OHUM 3 PI3HOBH/IIB IIUBIJILHOTO JOTOBOPY, MPOTE
Woro crienudika cTOCyeTbcs Cy0’ €KTHOTO CKIIaay, BiH € CIMEHHO-PaBOBUM,
a IIPeIMET PEryIIOBaHHSs, BiIHOCHU BIACHOCTI, O3HAYCHUH IUBITICTHIHUMHU
pucaMu. 3arajJbHNAM Y MIPaBi € MPUHIAI CBOOOIM JOTOBOPY, TPOTE TaKa CBO-
0ona mianaeThCs IMEBHUM OOMEKEHHSIM 3 OOKY 3aKOHOMABILI. Tak, CTOpOHU
MaloTh IPaBO JOAATH A0 LIUIIOOHOIO JOTOBOPY YMOBY, 3a KOO Ha HaOyTe
3a yac nuTro0y MaifHo He Oy/ie MOMNPIOBAaTUCH PEKUM, BCTAHOBJIEHHH y CT. 60
CK VYxpainu. Kpim Toro, BianoBigHo 110 4. 4 cT. 93 CK Ykpaiau nurroOHui
JIOTOBIp HE MOXKE 3MEHIITYBaTH 00CATY MPaB IUTHHH, SKi BCTAHOBIICHI 3aKO-
HOJJABCTBOM, @ TaKOX CTABUTH OJHOTO 3 MOJPYIOKS Y HaJ3BUYAHO HEBH-
TifHe MaTepiajbHe CTAaHOBHIIE. 3a IUIIOOHUM JOTOBOPOM HE MOXKE Mepesa-
BAaTHUCSI Y BIACHICTh OJHOMY 3 MOAPYXOKS HEpYyXOMe MalHO Ta iHIIE MaiHoO,
MPaBo Ha sike TIsTae aepkaBHiid peectparii (4. 5 ct. 93 CK Ykpainn) [5].
OxpecieHi 0OMEeKEHHS € [UIKOM JIOT1YHIMH Ta CIIPSIMOBaHI Ha 3a00iraHHs
MOKITBUM 3JIOBXKUBAaHHAM Y 11iii chepi, OCKITbKY CIMEHHIM BiTHOCHHAM 32 iX
MPUPOJOI0 XapaKTEPHUI 0COOMCTO-T0BIpUM XapakTep.

Taki oOMekeHHs ICHYIOTh 1 B IHIIHX JiepkaBax. Tak, @ypca €. €. 3a3Ha-
qae, 110 B L{uBiIbHOMY HiMEIBKOMY YKJajieHH1 (HiM. — BGB) BcTaHOBIIEHO,
IO ITiJ] MAITHOBUM IIPABOM MOJPYIHOKS PO3YMIETHCS MOPSIOK (PiHAHCOBOTO
CTaHOBHIIA MOAPYXKS (BIAMOBIIHOTO «MaifHa») MK coboro. Xoua § 1408
BGB BigkprBae MOKINBICTD 1HAMBITyaTbHOTO PETYIIOBAHHSI MAHOBHX BijI-
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HOCHH y 1uo6i, § 1409 BGB o0mexye moroBipHy cBOOOAY B iHTEpecax
IOpUMYHOI Bu3HaueHOCTI. [loapysxks He MoXe Hi BUOpATU PEKHUM BIACHOC-
Ti, AKWH OinbIIe HEe 3aCTOCOBYEThCS B HiMeuunHi, Hi BUSHAYUTH PEKUM
BITACHOCTI, TIOCHJIAIOYHCH Ha iIHO3EMHE 3aKOHOAABCTBO. Lle o3Hagae, 110 jxox-
Hi YsBHI PEKUMH BJIACHOCTI HE MOKYTh OyTH BHrajaaHi un obpai [7, ¢.53 ].

B ykpaincbkoMy npaBi MOXKIIMBICTb YKJIAJEHHS IITIOOHOTO JOTOBOPY
3a JOBIPEHICTIO Ta 3a 3aKOHHOI y4JacTi MPEICTABHUKA HAIEKUTH 10 CIIPHUX
nmUTaHb. JlyMKH 3 IHOTO IPUBOAY TPOTHIICHKHI: OfTHA TPyTIa HAYKOBIIIB BBAKAE,
10 Take YKJIaACHHS € HEMOKJIMBHM, Ha TyMKY 1HIIIAX — TaKe SIBHIIC € IIITKOM
HOpMaJIbHUM, 332 YMOBH, IO JOBIpPEHICTh OyJe MICTUTH yCi yMOBU MaiOyT-
HbOro foroBopy. [lonoxenus CK Ykpainu He MICTATh HOPM, sIKi O 103BOJISLIN
YKJIaCTH IILTIOOHUH TOTOBip Yepes nmpeacraBHuka. [losumis Bepxosnoro Cyny
VYkpainu y noctanoBi Bij 25 BepecHs 2019 poky y cripaBi Ne757/10715/17-11
€ TaKOIO, II0: «IUTIOOHUI TOTOBIp, YKIIAJACHHN MOAPYHOKSIM Yepe3 CBOIX MPEe-
CTaBHHKIB, HE MOXKE BBaXKATHUCS TaKUM, 10 YKJIaJEHUH 32 BOJEBUIBICHHIM
CaMoro MoAPY Ks». SIK pesynbrar, NUTF0OHUI OTOBIp, SIKUH OyI0 YKIaJIeHO
Yyepes MpeJCTaBHUKA, OyJI0 BU3HAHO HEJiCHUM [8].

OpnHak, IUBIUTEHE 3aKOHOAABCTBO HiMEUUMHN 103BOJISIE YKIIAATH HITFO0-
HUU JIOTOBIp Yepe3 MPeJICTaBHUKIB 32 HAsBHOCTI joBipeHocti. Ciij 3a3Ha-
quTH, 10 y cT. 1410 HiMenpbKoro MUBiIBEHOTO KOJIEKCY BCTAHOBIIEHO, IO CTO-
POHU MOBHWHHI OJTHOYACHO OyTH MPUCYTHIMH y HOTapiyca, IpoTe He BKa3aHo,
0 TOJPYKKSI TIOBUHHO OYTH MPUCYTHE 0cobucTo. Y benbrii ta dpaniii
BCTAHOBJIEHO 00OB’SI3KOBE HOTapiaJlbHE MOCBIAYEHHS JOTOBOPY, a TAKOK
MOXJIMBICTh HOTO yKIIaJeHHS uepe3 NMPEACTaBHUKIB (3aKOHHUX YH JOTOBIp-
HUX), SKIIO HasiBHA JOBIPEHICTb, y SAKil 3a3HAYCHI yCi YMOBH TaKOTO JOTOBO-
py [6, c.123].

Oco0JIMBUM € OPSIOK YIPABIIHHA MaiiHOM TOAPYAOKS B PI3HUX MPaBo-
BUX CHCTEeMax. Y AesIKUX KpaiHax CTaHOBUIIE XiHKU Ta YOJIOBIKA IIOA0
YIPaBIiHHSA MaifHOM € HEPiBHONPABHUM. 30KpeMa, IUTIOOHUH TOTOBIp MpH-
3HAYCHUH, B TIEPIITY YEpry, U 3aKPIIUICHHS IpaB Y0JI0BiKa Ha MaifHO, 110 Ha-
JICKUTh JPYKHHI, TOOTO B LIIJIOMY, B YIIPaBIiHHI MallHOM YOJIOBIK 3aiimae
BHUIIIE cTaHOBHUIIIE. Taki acrekTH, 31aBanocs 0, He MpUTaMaHH1 3aKOHOAABCTBY
€BPOTICICHKUX JIEPrKaB, K1 HA JyMKY 0araTbox, € 0CepeaKaMH PiBHOIPAB s
[Ipote, mepeBaru 0cid 40JI0BIUOT CTATI MPOCTEKYIOTHCS y npasi lcmanii
Ta @panmii. Y Opaniii nepeadadaeTbcss MOKIUBICTD OTHOOCIOHOTO YITpaB-
JIIHHS CIUIBHUM MaliHOM MOJPYXOKs. B TakoMy pazi 4OIOBIK MOXKE yIpaBJisi-
TH 3araJIbHOI0 YaCTHHOIO MaifHa, ajie JIsl YKIJIaJCHHS BaXKJIMBUX Yroj HeoO-
XiJTHa 3r0fIa IPY>KUHU. B CBOTO Uepry oCTaHHS 3iHCHIOE YIIPaBIIiHHS BIACHOIO
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YacTHHOIO MaifHa, TOOTO Ti€ro, IKy BOHA HaOyIla 3a paXyHOK CBO€ET 3apo0iTHOT
mwiaty [6, c. 124]. OxpeMuM MUTaHHIM JOCTIKCHHS MOXKE CTaTH PETyITo-
BaHHS 0COOMCTHX HEMalHOBHX ITpaB, SIK IIPEAMETa Ta YMOB IIUTIOOHOTO JI0-
TOBOpY B 3apyODKHHUX KpaiHax.

Ortxe, NpaBOBE PEryIIIOBAHHS IIUTIOOHUX JOTOBOPIB, MOPSIIOK IX YKIIaJeH-
HSI Ta BUKOHAHHSA y kKpaiHax €C ta B YkpaiHi MatoTh 0arato CrijJbHOTO, OCKIJIb-
KM YKpaiHChKHH 3aKOHOJIABEIlh IEPEHHSIB caMe €BpOINEeHChKUH 1ocBia. B Toi
)K€ 4ac, HaIllOHAJbHI Ta KYJBTYpHI OCOOJMBOCTI PETYIIOBAHHS MUTFOOHUX
JOTOBOPiB B YKpaiHi Ta B okpeMux kpainax €C pi3HsTbcs. Bapro naromo-
CHUTH Ha TOMY, III0 IIUTIOOHNUI IOTOBIp € IMBLTI30BAaHUM CIICHAPiEM 3aBYACHOT
nepen0adyBaHOCTI PO3BUTKY ITOAILTY MaiiHa, yTPUMaHHS Ta BUKOHAHHS 1HIITNX
000B’sI3KiB, III0 BCTAHOBIICHI SK YMOBH, IKi HE TOTPEOYIOTh BUCHAKIMBHUX
Ta TPUBAIUX CYAOBUX TSDKO AJISL MOAPYXAKS Y BUMAAKY PO3IPBAHHS HITHO0Y
Ta 30epeKECHHS MK TOAPYOKIM T00POTOPSIHNAX BiTHOCHH.
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Cagonuuk Oxcana Isaniena

O00KMOp 10PUOUYHUX HAYK, NPOdecop,
npogecop rkagedpu yueinbHo2o npasa
Hayionanvnoeo Yunieepcumemy
«O0decvka opuduuna akxademisy

AKTYAJBHI MUTAHHSI COLTbHOI BAIACHOCTI
MOJIPYKKSI HA OF’€EKTH HE3ABEPILIEHOT'O
BYIIBHULITBA

[MuranHs mo0 MpaBa CHTFHOI BIACHOCTI MOAPYOKS Ta 3aCTOCYBaHHS
JI0 HBOTO Pi3HUX OOMEKEHb MOCTIMHO 3HAXOAATHCS MiJ] yBarol HayKOBLIB.
Bararo nuTanb cTOCOBHO MaifHOBHX ITPaB Ha CIIbHE MaifHO YOJIOBIKa Ta Jpy-
YKUHH, 2 TAKOXK MTPABOBOTO PEKUMY TAKOTO MalHA, 3aJIMIIAIThCS IIPEAMETOM
AKTHBHHX JHUCKYCIH y Tally3i CIMEHHOTO MpaBa. Y IOpHIHYHIN JliTeparypi
y TaHOMY TIMTaHHI ICHYIOTb JIBI OCHOBHI TIO3HIIIi: 32 TEPIO, BCI BUIAN Maii-
Ha, o Oynu HaOyTi miA Yac nuttoOy, CIIiJl BBAKATH CIUTBHUMHM, HE3aJICKHO
BiJl TOTO, Y¥ BKIJIFOYCHO TaKe MaiHO 3aKOHOJABIIEM JIO MEPEIIiKy CIiJIbHOTO
MalHa ToIpYXoKs. [HIIa MO3MIIisI BUCYBAE TBEPKEHHS, 10 B PO3IVISL BijI-
MEXyBaHHS TEPMIHIB «CITLJIBHE MAlHO MOJPYXOKS» 1 «CITIJIbHA BIACHICTh
TIOJPYKKSI», 10 CKIIAy «CIUIBHOTO MaifHa» BXOASTH 00’ €KTH, sKi IepedyBa-
I0Th y BJIACHOCTI MOAPYOKS Ha MPaBi CMIJIBHOI CYMICHOI BITaCHOCTI, @ TAKOX
OKpeMmi 3000B’s13aHHS, 0 MICTATH Y c00i SIK TpaBa BUMOTH, TaK i OOpProBi
3000B’s13aHHS. [ 1]

3rigHo 31 crartero 60 CiMeltHOTO KoieKkey YKpaiHu, MaiiHO, ke HaOys10
TIOJIPY>KKS TTiJT Yac MUTI00Y, € CIITLHOK BIIACHICTIO IPY)KMHHU Ta YOJIOBIKa,
HE3aJeKHO BiJl TOTO, UM MaB OAWH 3 HUX OCHOBHHUI moxin. Lle crocyerbes
BCBOT0, KpiM ocobuctux pedeid. [IpundaBmm MaitHO, MOAPYHOKS MarOTh OfI-
HAKOBI IpaBa Ha WOTO BOJIOMIHH, KOPHUCTYBAHHS Ta PO3MOPSIIHKECHHS, SKIIO
iHIIe He Tepe0ayeHo JOMOBIEHICTIO (AuB. cTarTs 63 CiMEWHOro KOAEKCy
VYkpainu).[2]

MaifHo, siKe € CHITBHOIO BIACHICTIO MOAPYKS, BKIIOUAE B cede: Bce
MaitHo, 110 Oyno npuadaHe mija yac nuto0y (3a BUHATKOM OCOOUCTUX pedeid);
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JOXO/IU, OTPHMAaHi KOKHUM 13 TIOAPYKKA (3apo0iTHA II1aTa, TISHCIs, CTHIICH-
Jis Ta iHOI JJOXOJM); pedi, Mpua0aHi OJHUM 13 TIOAPYHOKS I IpodecitHmX
ineit (My3W4Hi IHCTpYMEHTH, MEAWYIHE 00JIaTHAHHS, OPTTEXHIKa Ta iHIIIE).

BaxJmBo BiJI3HAYUTH, IO [IEH MTEPETiK HEe € BUUSPITHUM. Y BUTIAJIKY, KOJIH
MaiHO OHOTO 3 MOAPYKKSI 3HAYHO 3POCIIO y BAPTOCTI i Yac NUTI00y depe3
CHiyibHI Tpya0Bi a00 (hiHAHCOBI BUTpaTH ad0 BUTPATH IHIIOTO 3 MOIPYKIKS,
3a pilIeHHSAM CyAy BOHO MO)K€ OyTH BH3HAHE 00’ €KTOM CIIJIbHOI BIACHOCTI
TIOAPYKIKSL.

3a CK Ykpainu moapy»oksl MaroThb IIPaBo Ha MOALT MaifHa, 10 HAJIC)KUTh
iM Ha IpaBi CIUIBHOT CYMICHOT BIIACHOCTI, HaBiTh Micysl PO3ipBaHHS LLIIO0Y.
TakuM YMHOM, IPYXKHUHA 1 YOTOBIK MOXKYTh YKJIACTH JJOTOBIp PO MOALT Maii-
Ha 3a B3a€EMHOIO 3T0010. Y BHIAAKY, KOJIU 00’ €KTOM TOAITY € HEpyXoMe
MaifHO, TaKWW JIOTOBIp MOBUHEH OYyTH YKJIaJCHUH Y MUCHMOBIH (opmi
Ta 000B’S3KOBO MiATBEPKCHUN HOTapiaidbHO (4. 2 crarti 69 CiMelHoro Ko-
nekcy Ykpainm). [2]

Binmosinno 1o ct. 57 CiMeliHOTO Kojiekcy YKpaiHu, sKIIo U0 He OyB
po3ipBaHuii, aJie YOJOBIK Ta JPyKUHA IPOKUBAIOTH OKPEMO uepe3 (pakTuaHe
MIPUMTUHEHHSI CIIUJIBHOTO JKUTTS, MaiiHO, HA0yTe HUMH 3a IeH mepiol, MOXKe
OyTH BU3HAHE PO3JUIBHUM 3a pilleHHsM cyay. Lle BummBae 3 Toro, mo ajs
CIMEWHMX BIJIHOCHH Ba)XJIMBE 3HAYCHHS Mae€ He Juine oQiliifHuA cTaTyc
uTro0Y, aje i peabHi CTOCYHKH MiXK YOJIOBIKOM Ta JIPY>KUHOO. SIKIIO I1i CTO-
CYHKH BiJICYTHi, a CTOPOHH (P)aKTUYHO HE YTBOPIOIOTH OJJHY POAWHY, TO Ha TaKi
BIIHOCHHHU HE MOKE MMOIIUPIOBATUCS PEKHUM CIIIJIBHOI BIACHOCTI MaliHa Mo-
JpyAoKs. Y BUMAJKY CyNEepedoK, 3aiHTepecoBaHa CTOPOHA MOBUHHA JOBECTU
JI0 cyay (hakT OKpeMoro MposKMBaHHS YOJIOBIKA Ta APYKUHH yepe3 (hakTHIHE
MPUITUHEHHS NUTIOOHUX BIAHOCHH. Y Cy4aCHUX yMOBax MOJiJ CIIJIBHOTO
MaiiHa MOAPYXKS MOKe OyTH 3[1HCHEHHUH 3a 1X 3romoro. CTOPOHH MaIOTh
MPaBO YKJIACTH YTO/y PO MO/ CIIJILHOTO MaifHa, BKa3aBIIH, 110 Ta YH iHIIIA
pid Oymna HaOyTa 90I0BiKOM a00 APYKUHOIO MiJ 9ac IXHBOTO OKPEMOTO IIPo-
JKUBaHHS, TOOTO Ha BIIACHI KomTH. Taka pid (pedi), BU3HAHA TAKOKO 32 3TOJI00
TOAPYHOKS, MOKE OYTH BIIACHICTIO YOJIOBiKa a00 py>kuHH. BapTicTs 11i€i peui
He OepeThbes 10 yBaru npu MOALUT CIUTBHOTO MaiiHa MOAPYXIKS.

3rigHo 3i crartero 69 CimelHOro Kofiekey YKpaiHH, Ipy>KHHA Ta YOJIOBIK
MAaIOTh ITPABO Ha TIOJIIJ MaifHa, sSIke HAJIC)KUTh iM Ha TIpaBi CIIJILHOI BIIACHOC-
Ti, HE3aJIC)KHO BiJ po3ipBaHHA IUTIO0Y. TOMY BOHH MOKYTH TOMOBUTHCS TIPO
MOJI1JT MaliHa 33 B3a€MHOIO 3T0JI010, BKIIIOYAIOYH YKJIAJaHHS YTOIH PO MOALT
HEPYXOMOTo MaiiHa, sika MOBHHHA OyTH Y MHCBHMOBIH (hopMi Ta mijusrae
000B’3KOBOMY HOTapiaJIbHOMY ITOCBIUEHHIO. [2]
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[Moxin cinbHOTO MaiiHa MOAPYOKS 03HAYAE IPUITHUHECHHS PEIKIMY CITLTb-
HOI BJIACHOCTI Ha Il MaiiHO Ta BUHUKHEHHsI Ha HOro OCHOBI MIPUBATHOI (Po3-
JITBHOT) BIACHOCTI 200 CIIJIbHOT YaCTKOBOI BIIACHOCTI oApy#okst. Llei momin
MOYKe OyTH 3MIHCHEHHIA TOOPOBIITLHO 32 PIICHHSIM TOAPYXIKS a00 B CYIOBO-
My MOPSIKY Y pa3i HAsIBHOCTI MK HUMH CITOPY.

OTxe cam 00’ €KT He3aBepILIEHOTo OyNiBHUITBA MPEICTABIISE COOOI0 0CO-
01MBY HEpyXoMy pid, sika (pi3HUHO po3mouara, ajie He 3aBepiieHa. Bianosia-
HO JIO aKTiB IIMBUIBHOTO 3aKOHO/IABCTBA, IIOJI0 IHOTO 00’ €KTa MOXKYTh OyTH
BCTaHOBJICHI Oy/b-sIKI MaliHOBI Ta 3000B’sI3aJIbHI TIPaBa.

Leit 00’ext ckianaeTses 3 OyaiBelbHUX MaTepiajiB, TOOTO MpeIMeTiB
MaTepiajJbHOTO CBITY, O SIKUX MOXYTh 3aCTOCOBYBATHCS LIMBUIBHI MpaBa
Ta 000B’s13KU. ToMy BiH € MaifHOM, SIKe, 3T1JTHO 13 3aKOHOM, MOYKE HaJIeKATH
Ha TpaBi CIUILHOI CYMICHOT BJIACHOCTI TIOAPYXOIKIO Ta IMiJUISATAE TIOITY MiK
HUMH 3 YPaxyBaHHIM Oy/liBEITbHUX HOPM 1 MPaBUIL

[IpaBo BacHOCTI Ha HEpyXOMe MaifHO, Take AK KHUTIOBI OyTUHKH, Oy/IiB-
JIi, CHOPYAH Ta iHIIE, BUHUKAE Y BIACHUKA 3 MOMEHTY 3aBEpIICHHS Oy/liBHU-
TBa 00 CTBOPEHHS I[HOTO MaifHa.

VY BHIAAKy, KOJU JOTOBOPOM ab0 3aKOHOJABCTBOM IepeadaueHo IpH-
HHATTS HEPYXOMOI0 MaifHa [0 eKcIuTyaralii, MpaBo BIACHOCTI BUHUKAE
3 MOMEHTY HOro (haKTHYHOTO MPUIHATTS 0 CKCIUTyaTarlii.

SIKII0 BIIMTOBITHO JI0 3aKOHY Iepe10adueHo JIepIKaBHY PEECTPAITito TpaBa
BJIACHOCTI Ha HEpyXOMe MaifHO, TO MPaBO BJIACHOCTI BUHUKAE 3 MOMEHTY
JepKaBHOI peecTparii.

Jo 3aBepuieHHs OyIiBHAIITBA 0CO0a BBAYKAETHCS BIACHUKOM MaTepialiB,
oOnasHaHHSA Ta IHIINX pedeH, siki Oy BUKOPHUCTaHi B Iporeci Oy/IiBHUIITBA,
3rijHo 31 crartero 331 LuBibHOTO KOstekey Ykpainu.[4]

VY nocranosi Bix 18 rpymus 2019 poky, cnpasa Ne916/633/19, BepxoBauit
Cyn, y ckiani koserii cyaniB KacanifHOro rocrnogapcbkoro Cyay, po3nisHyB-
¥ BBEJICHHSI B €KCILTyaTallito 00’ €KTa He3aBepIIeHOTo Oy/IiBHUIITBA, TPABO
BJIACHOCTI Ha SIKHiA OyJI0 BU3HAHO PIIICHHSM CY/Ty, BUCIIOBHBCS, 110 TIeH 00’ €KT
HE € CAMOCTIHHOKO PivyI0, a JIMIIE CYKYITHICTIO OyIiBeIbHUX MaTepiamiB. [3]

VY pa3i 1030By OAHOTO 3 MOAPYXXKSL, SIKi pa3oM OyyBaay OyAUHOK, a TAKOXK
iX CHaJIKOEMIIIB, CY/l Ma€ TIPABO PO3ALTUTH 00’ €KT HE3aBEPIICHOTO Oy/IiBHH-
I[TBa, SIKIO, BPAXOBYIOYH CTYITIHh TOTOBHOCTi, MOKHA BU3HAYUTH OKPEMi
YaCTHHU JUTI BUAUICHHS Ta 3aBEPIICHHS OyIiBHUIITBA.

VY BunajaKy HEMOXKJIMBOCTI MOALTY Cy[ MOXKE IPUCYIUTH MPaBo Ha Oymi-
BeNbHI Marepianu i KOHCTPYKTUBHI eIeMEeHTH OyJUHKY OAHiH 31 CTOpiH abo
3aIUIMINTH 00’ €KT OZIHIH CTOPOHI, BUTUIAYYIOUH iHIIIIH TPOIIOBY KOMITCHCAITIIO.
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3 mpaBOBOTO aHali3y LUX HOPM MaTepialbHOIO MpaBa MOXKHA 3pOOUTH
BHCHOBOK, 110 00’ €KT HE3aBEPIICHOTr0 OyAIBHUIITBA, CIIOPYIKEHUN 1] Yyac
U0y, MoXe OyTH BU3HAHUIM 00’ €KTOM MpaBa CMUIbHOI CyMICHOT BIACHOCTI
MOJPY>KKsI 3 BUSHAYCHHSAM YaCTOK JUI KOYKHOT CTOPOHH.

Kniouoei cnosa: cimeiine npaso, ciMeiiHe 3aKOHOIaBCTBO, CIMEHHI IIpaBo-
BIIHOCUHH, IIIJTI00, TIOAPYKKsS, CIIIbHA BIACHICTh, CIiJbHA BIACHICTH MO-
JPYAOKS, HEPYyXOMe MaifHO, 00’ €KTH HE3aBEPIICHOTO Oy/IiBHUIITBA
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1. Cnacubo-®Dameecsa,

O00KMOp 10PUOUYHUX HAYK, NPOdecop,

6.0. 3a610y104020 Kapedpoio YusiibHo20 Npasa

Hayionanvnozo wopuouunozo ynisepcumemy imeni HApociasa Myopoeo

OIJIA] MIPOBJIEM Y C®EPI CIMEMHUX
INPABOBITHOCHH

1. Bei mronu npupoIHO 3HAKOTH, IO TaKe CiM’s, aJl’Ke KOXKEH HapOIUBCS
1 BUXOBYBaBCs B CiM 1 — ITOBHIl UM HEMOBHIH, ane B cim’i. Uepes aeskuii yac,
MOZIOPOCITIBIIH, JIFOAMHA CTBOPIOE CBOIO CIM’I0 1 1€ TAKOXK CBIIYHTH IPO TE,
10 BOHA HE YMOIJISITHO 3HA€ Mpo cim’10. CiMelHi CTOCYHKH, IIIHHOCTI, MPo-
ONeMH BUPIIIYIOTHCS B KOXKHIH ¢iM’T MOBCSIKICHHO 1 BECh Yac 1 KOKHA JIFOIHU-
Ha 3HA€ NP0 HUX Ta HAMAaraeThCsl PoOJIEMH BUPIITYBaTH, IIIHHOCTI 30epirarw,
CTOCYHKaMH — JIOPOKHTH.
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Btim uist mpaBa MOHATTS ¢iM’1, ii 4ieHIB Ta BIAHOCHH, SIKI MK HUMH
CKJIQJIal0ThCs, HE Taki MpocTi i sicHi. Tak cranocs, o IpaBo MU PO3yMieMO
it cipuiiMaeMo SIK CyKyTIHICTb HOPM, ITOAIICHY 3a Taly3eBUM IPHHIUIIOM. | B
PI3HHUX Tally3sX MpaBa BU3HAUAIBHI KaTeropii CIMEHHOTO MpaBa peryIrorTh-
Csl i JeT0 PI3HUMHU KyTaMH 30py: IS JCUMI06020 3aKOHOAABCTBA CBOT
0COOJIMBOCTI, MOB’s13aHi 31 CIIUILHUM MPOXKUBAHHSM: JIJISl Oi3HECO8UX BITHO-
CHH — CBO{ (HampHKJIaJ, KOPIIOPATHUBHI MpaBa MOAPYKKs a00 TMpasa UIeHIB
(hepMepchKOro rocoapcTBa); Uit GiHAHCOBHUX BIHOCHH TaKOX € CBOT ITiJI-
X0M (30KpeMa 010 BU3HAYCHHS OM3bKUX BITHOCHH SIK CIMEHHMX 1 1X ydac-
HUKIB, KOJIO SIKMX JOBOJII MHUpoKe — nuB. 4.1 ctT. 2 3akony Ykpainu «IIpo
PHHKH KamiTaly Ta OpraHi3oBaHi TOBapHI puHKU») [1].

[lepexpecHe peryntoBaHHs CIMEHHUX, KOPIOPATUBHUX, (PiHAHCOBUX
Ta IHIIUX BITHOCHH Y cepi peryaroBaHHs i KOHTPOITIO (B HOpMax IyOigHO-
IO TpaBa) CTOCYETHCS TAKUX ACIIEKTIB, SK adiniioBaHi 0co0H, 10 SKHUX Bij-
HOCSATBCS Y TOMY YMCII WIeHH ciM’1 (i3UuHOi 0co0H, a caMe YONIOBIK (apy-
KHMHA), 0aThKN (YCHHOBUTEI), OMIKyHH (MIKJIyBaJbHUKH), OpaTH, CECTpH,
JUTH Ta TXHI YOJIOBIKK (ApyxuHHM); Pi3uuHa ocoba Ta 4iIeHH ii ciM’i 1 TopH-
JUYHA 0coba, AKIIO I (GizuyHa ocoba Ta/ado wieHu 11 ciM’T 3AIHCHIOITH
KOHTPOJIb HaJl OpUANYHOI0 0c00010 (1.1 4.1 c1.2 3akony Ykpainu «IIpo ak-
I[IOHEPHI TOBapHCTBaY) [2].

2. CimeiiH1 BIIHOCHHU HE MOXYTh iICHYBaTH B 3aMKHEHOMY IMPOCTOPI,
00 ciM’s — IIe TIeBHE CcepeoBHIIe, Ie ocoba mepedyBae, ane ms k ocoda
€ YYaCHUKOM YHCJICHHHX IHIIMX PABOBIIHOCHH, HA SIKMX TaK Yd IHAKIIE Bij-
OuBaeThCs 11 MpaBOBUH cTaH AK wieHa ciM’i. Lle cTocyeTbes, HaMpUKIIAL,
CTaJIKyBaHHSI.

Cnaokoee npaso BU3HAYAE SIK CTIAIKOEMITIB TIEPIIIOT Yepru ocio, sIKi epe-
OyBaJH B HAWOIUIBII MIITBHAX OCOOMCTICHUX CTOCYHKAaX 31 CIaIKOIABIIEM —
JPYTOro 3 OAPYXKS, AiTel, 6aThKiB. TakokK CraJKoBe MPaBO MiCTUTh HOPMY
PO 00OB’SI3KOBY YACTKY y CIIAJIIMHI YWICHIB ¢iM 1, SIKIII0 BOHHU BiATIOBIIAIOTh
yMmoBaMm, Bu3HadeHUM Yy cT.1241 IIK Vkpainu. [Ipu criagkyBaHHI yacTo ocTae
MUTAHHS PO BU3HAHHS MPaBa Ha CHIIbHE MAIHO OJHOTO 3 MOAPYKS 1 BH-
KITFOUYEHHS MO0 31 CKIIaay CaIuHU TOIIO.

e oguH MpUKIIa]] HA MEXI CIIAJIKOBUX Ta CIMEHHUX BiTHOCUH — BU3HA-
YCHHS 0COOH SIK CIIAJKOEMIIS YCTBEPTOI UepPTrH 0COOH, KA MPOKUBAIIH OJI-
HIEIO CIM €10 31 CIAJIKOABIIEM IIPOTATOM 11’ sITH pokiB. BC BHCHYBaB, 110 1151
OTPUMaHHA NIpaBa Ha CHaJKyBaHHS 3a 3aKOHOM Yy YETBEPTY 4Yepry
I’ ITUPIYHUH CTPOK MPOKUBAHHS OJHIEIO CIM’ €10 31 CNIAAKOJaBIIEM TOBHHEH
BHUIIOBHUTHCS HA MOMEHT BIJIKPHUTTS CHAAIIMHU 1 HOTO HEOOXiaHO obumc-
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JIOBATH 3 yPaxXyBaHHIM 4Yacy CIIUIBHOTO MPOXKHBAHHS 31 CIIaIKOJABIEM
ofHi€l0 ciMm’eto 10 HaOpanHsa ynHHOCTI LUK Yipainu (1 ciung 2004 poky).
Jist BIATIOB1THUX TIPaBOBIIHOCHH CITiJ] 3acTOCOByBarH cT. 1264 1K Ykpainu,
a He cT. 74 CK VYkpainu [3].

MoXHa HaBECTH ¥ CYMIXHICTh CIMCHHHX BiITHOCHH Ta BITHOCHH npeo-
cmasHuymea, 1o B CBOIO Yepry, BIJIMBAE HAa BUMHEHHS NPaBOYMHIB. Tak,
B [IK Vkpainu € HopMa mpo BUMHEHHS 0COOOI0 NMEBHUX MPABOYMHIB JIUIIE
0COOMCTO 1 TIPO HEJOMYCTUMICTh 1X BUMHEHHS TIPEACTaBHUKOM (4.2 cT. 238).
Bigrak, mocrano muTaHH PO TE, YA MOXKE MaTH BUIATH AOBIPEHICTH Ha MPO-
Jla’k MakfHa, [0 HaJIeKUTh TUTHHI a00 K JUTHHA € criBBIacHuKoM? Bimo-
BIJTHO TPO 3B’S130K Iii€] HOpMHU 3 po3yMiHHAM 4.2 cT. 14 CimeitHoro Konekcy
VYxpainu (CK) € Takumu, 1o TiCHO OB’ s3aHi 3 000010, a TOMY HE MOXYTh
OyTH TiepeiaHi 1HIIH 0Cco01.

Bapro 3ramaru it 3akon Ykpainu «IIpo BHeceHHs 3MiH 10 ctarTi 30-1
3akony Ykpainu «IIpo 0XopoHy AUTHHCTBa» MIOA0 3aKOHHOTO MPEJCTABHU-
ITBa JIEAKUX KaTeropiil MiTel mix 4yac Nii HaJA3BHYaHOTO a00 BOEHHOTO
cTaHy B YkpaiHi» Bix 22 TpaBHs 2022 poky Ne2267-1X [4], BiANIOBIIHO
0 SIKOTO 3aKOHHUMU TIPEJCTaBHIUKAMU JITEH y pa3i X mepeMillieHHsI, Y TOMY
YHCII 32 KOPAOH 3 METOI0 eBaKyallii i yac Jii Ha3BHU4aifHOro abo BOEHHO-
To cTaHy B YKpaiHi, € MaTpOHATHI BUXOBATEII.

3. BaxxnuBumu [1s Oynb-sko1 ocobu € i1 ocobucmi Hemaiinoei npasa,
cepen SIKUX Npago Ha noeazy 00 ii npueamuoeo sHcummsi, eIeMEHTOM SIKOTO
Moke OyTH i BU3HAYEHHs IOXO/DKEHHs 0coOu BiJ OaTbka. CaMe B TaKOMy
paxypci posrisiaas crip €CILI [S] 3a 3BepHEHHAM 0c0O0H, SKOMY HaIllOHAb-
Hi CyaM BiIMOBIJIH B 33JJ0BOJICHHI ITO30BY PO BU3HAHHS OaTHKIBCTBA yepes
Te, 1110 Ha Kojiekcom mipo nuto6 i ciM 10 1969 poky (ct. 53) HajtaBagach MOX-
JIUBICTH BCTAHOBITIOBATH OATHKIBCTBO HA «COMIAILHUXY ITiJIcTaBax. | xoua mei
Konexc 6yB npuitHsaTuii B T0il uac, konu tectyBanus JJHK mie ne Oyrno mo-
MIAPEHUM, YKpalHChKI Cyau (pOpMaIbHO IOJACPKYBAIUCh CaMe i€l HOPMH.
Haromicte €CI1JI niiiimoB BUCHOBKY, IO 3a3HAYCHUN MIX11 HAIlIOHATBHUX
CY/IIB y TIO€THAHHI 3 IXHBOKO HE3/IaTHICTIO PO3MISIHYTH HaaaHi iM nokasu JIHK
3 JJOCTaTHbOI PETENIbHICTIO CTAHOBUB MOPYIIEHHS 1XHIX MO3UTUBHUX
3000B’s13aHb 3a CTATTCIO § 11010 3a0e3TeueHHs MpaBa 3asBHUKA Ha TOBary
JI0 oro mpuBatHOTO KUTTH (§ 53). Bysio 3po0iIeHO0 BUCHOBOK PO TE, M0 MAaJIo
MicIie mopyieHHs crarti 8 KonseHtii (§ 54).

3po3yMiJIo, 110 11i BUMOTH 0COOH CTOCYBaUCA i 11 MaliHOBOI cepH, ajpke
y pa3i BU3HaHHSA 0AaThKIBCTBA BiJIKPUBAIHMCSA HOBI MiJICTaBU JUIsl TBEPHKEHb
PO HASIBHICTH B 0COOM MaiHOBHX MpaB, y TOMY YHCIIi Ha CIIaKyBaHHS.
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| HaBmaku — mocTano MUTaHHS MPO MO30aBIICHHS 0CO0M 0AThKIBCHKHUX
mpaB, alie¢ Ha Yac MOJAaHHA M030BY Taka JUTHHA Oyjla HEMOBHOJIITHBOIO,
a Ha Yac yXBaJCHHS PIICHHS MO CYTi CIOPY — BXKE JOCSINA MOBHOMNITTS.
BC 3po0uB BUCHOBOK TIpO T€, IO (HaKT JOCATHEHHS JUTUHOIO IIOBHOJIITTS TTi]T
4ac po3MIsiAy CIIOpY MO CYTi Ta YXBaJCHHS BiJIMOBIHOTO CYIOBOTO PIIICHHS
HE MO)KE BIUIMBATH Ha IIPABOBUI pe3ysibTaT BUPIILIEHHS CIIPAaBU CYJIOM, OCKiJIb-
KU CyJ] M€ OIIHIOBAaTH y CYKYMHOCTI ()aKTH BUKOHAHHS/HEBUKOHAHHS 0aTh-
KaMH CBOTX 000B’SI3KiB MO0 JUTHHU 32 IEePioJ 10 11 MOBHOIITTS, SKi i cTaim
MiJICTaBOXO JIJISl 3BEPHEHHS JIO CY/Iy 3 BIIMOBIIHUM TI030BOM [6].

BinnosinHo, i B boMy pa3i HaciiakoMm Oyne MaitHoBa cdepa (pisuuHux
0ci0 — JuTHHU Ta ii 6aThKa, M030aBIEHOr0 0aTbKiBCHKUX MPaB.

4. JIOTUYHOIO 10 CIMEWHOT MpoOJIeMaTHKHU € MpoOIeMaTrKa, 1o TsKie
110 chepy MeIMIIMHY, aJie 32 CBOTMU COIliaIbHUMHU Ta MTPABOBUMHM HACJIiTKa-
MH HC IOJIMINAETHCS 3HAYCHHS IS CIMCHHMX BigHOCHH. Tak, BiAIOBIIHO
1o 3akony Ykpainu «[Ipo BHECeHHS 3MiH JI0 IeAKUX 3aKOHIB YKpaiHH 11010
3a0e3rneueHHs MpaBa BiHCHKOBOCIYKOOBIIIB Ta iHIIMX 0ci0 Ha 0ioyoTiuHe
0arbKiBCTBO (MaTepuHCTBO)» [7] (1. 2 posniny I «IIpukiHieBi Ta mepexis-
Hi MMOJIOXKEHHS» MI0JI0 30epeKeHHS TeHOPOHAY YKPaTHCHKOIO HApOIy»)
y pasi cMepTi ad0 OTOJIOMICHHS CyZOM MOMEPJIOI0 0COOH, PEeNpOAYKTHBHI
KIIITUHU K01 30epiraroThCsi BiJIMOBITHO 10 3aKOHOJJABCTBA, iX Oe30TuIaTHE
30epiraHHsl BiJIIOBITHO JIO IOTO 3aKOHY 3JIHCHIOETHCS MPOTSATOM TPHOX PO-
KIiB 3 MOMEHTY CMEpTi Takoi 0coOH ab0 OTOJIONICHHS CY/IOM il TTIOMEpJIOtO.
[Ticns 3aKkiHYeHHS LBOTO CTPOKY MOJaNbIle 30epiraHHs TaKUX KIIITHH MOXeE
OyTH IIPOSOBKEHE 32 PAXyHOK 1HIIOI 0cOOM, BU3HAYCHOI y 3aI0BITI 0CO0H
I0JI0 BJIACHUX PENPOJYKTHUBHUX KIITHH, sIKI 30€piratoThCsi BIAMOBITHO
JI0 3aKOHOJIaBCTBA, HAa BUIAJIOK 11 cMepTi a00 OTOJIONICHHS CY/IOM 11 momMep-
JIOX0.

5. 3a3HaueHe BUIIE i iHIII Cy4acHi 0OCTaBUHH, B SIKMX Hapa3i MU KHUBEMO,
MTOCTaBWJIO YMMAJIO NTUTAHb, BIAMOBIJb HA SKI CTOCYETHCSA M CIMEHHMX Bil-
HocHH. Lle 1 po3Mip ajiMeHTIB, 1 OTOJIOIICHHS! 0COOU MTOMEPIIOK0, IO TSATHE
3a cOOOF0 He JIMIIE CIaJAKyBaHHS, a i BUILJIATH WieHaM 1i ¢iM’i Ta iH.

Tak, Ha MpaKTHILIi AUCKYTYBaIOCs MUTAHHS IIPO T€, UM € JT0JaTKOBA BUHA-
ropoja MONIIEHCEKUM BUIOM JOXOJIB, SIKi BPAaXOBYIOTHCSI IIPU BU3HAUCHHS
po3mipy amiMenTiB. BC BUCHYBaB, 1110 alliMCHTH MAKOTh CTATYBATHCS B YaCT-
i BIJ yCix 6udie 00x00y 60piCHUKA, Y TOMY YUCII 3 I0OJATKOBOT BHHATOPOIN
nonineiicbkumM B po3mipi 30 000 rpuBeHb, AKe € TPOLIOBUM 3a0€3MEUSHHSAM,
10 Mae€ NocTiiHui xapakrep. ToMy (akTUIHO, HABITH 10 IPUHHATTS IOCTA-
nosu Kabinetry MinictpiB Ykpainu Bix 11 muctomama 2022 poxy, BUKOHABEIb
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MaB OM BpaxoBYyBaTH BCi BUIU HAJIXOKECHb OOPIKHHKA JIIsI BU3HAYCHHS PO3-
Mipy amiMeHTiB [8].

6. KnmacnuHo HaOibII YHCTICHHUMU € CROPU U000 MALHOBUX NPAB NO-
Opyaicoicst, 30KpeMa MpH MO MaiiHa MIXK ITOJIPYKIKSIM, ajie He TUTbKU. Tak,
HEIOIaBHO JKBABO 0OTOBOPIOBAJIACS IIPOOIEMa TOTO, KOJIU TIOUYHHAETHCS TIepe-
01ir MO30BHOI JABHOCTI B CHIOP1 MK IOAPY KM 3 MPUBOAY MaiHa, SKIIO MPH
po3sipBaHHi nuTFOOY He OyI0 3AIHCHEHO HOTO MOJIiI.

CBiXO¥0 € cIIpaBa Mpo MO/ TpaBa BUMory Mix moapyxoksm. KIIC BC 3a-
yBaKUB, MO TymMaueHHs cT.61 CK YkpalHu CBUTYHTS, IO CIUTBHOK CYMiCHOIO
BJIACHICTIO TIOAPYACOKS, 11O MiJUIATae MOLTy, MOXe OyTH, 30KpeMa IpaBo BU-
Mmoru [9].

Pe3onancHuMu Oyau CIIpaBH PO MOAUT MK HOAPYKKIM YaCTKH B CTa-
TYTHOMY KaIliTalli TOBapHCTBA 3 0OMEKEHOO BiIIOBIAIbHICTIO, SIKI BUPIIITY-
BaJMCs CyAaMH MEBHUI Yac OJHUM YMHOM, a noyuHarouu 3 2013 p. — 3 Tou-
HICTIO 10 HaBHaku. [Toka30BUM € il TOMUJIKOBE 3aKOHO/IaBYE PEryIFOBaHHS
TaKol MiACTaBH HAOYTTS MOAPYXOKSIM a00 OTHUM 13 HUX IIpaB Ha MaiHO B I10-
PAIKY TpHUBaTH3AIlii, KOJU IMBTOPU POKH Jisja HOpMa PO MOTPAILISHHS
[bOTO MaifHa B CIIIBHY BJIACHICT, & 10 BHECEHHSI 3MiH 10 1.4 Ta 5 4.1 cT. 57
CK VYkpainu.

Takum 4MHOM, CiMEWHI MPaBOBITHOCHHU LIUIBHO TOB’s3aHI 3 «KJIacHY-
HUMUY IIUBUIBHUMH BiIHOCHAMH, & TAKOX 3 IHIIMMHU IPABOBITHOCUHAMH,
10 BIMAarae B3a€MHOTO Y3TO/DKCHHS BIATIOBITHIX HOPM TIpaBa, a Bill CYdy —
HAJIEKHOTO 1X TIyMaueHHs! [IPH BUPIILIEHH] CIIOPiB.
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0. A. Cyparcenro,

KAHOUOam 10pUOULHUX HAYK,

Jloyenm kagheopu yusinenoeo npasa

Hayionanvnozo opuouunoeo ynisepcumemy Yxpainu
Imeni Apocrasa Myopozo

PO IMTPABOBUH PEXXUM CIIIIBHOI'O MAMHA
IHHOAPY KK

J1s BU3HaYCHHS IPABOBOTO PEIKUMY CITIIILHOTO MaifHa TIOAPYAIKS Tepe-
JIyCIM CJIiJT BA3HAYUTHCH 13 CAMUM MOHSATTAM CIUILHOTO MaiiHa. Lle moHsTTs
CJIiJl pPO3YMITH, BUXO/SYH 13 3araJIbHOTO TIOHATTS MaifHa, 0 MICTUTHCS B 4. 1
cT. 190 LK Ykpainu, Ta crienianbHOi HOPMH, IO MicTUThCA Y cT. 355 LIK Vkpa-
{HU, TIPO CIiJIbHE MaHO, a TAKOXX HOPM, IMaBHu 8 CIMEHHOTo KoJleKey YKpaiHH.
Kpim TOro, BaXXJIMBO PO3yMITH CITUIbHE MAWHO [T BITHOCHH MK MOAPYACKIM
SIK CIIIBBJIACHUKAMM, JIJIsl BITHOCHH 13 TpeTiMu 0co0aMu,

1. BignoBigHO /10 3arayibHOI HOPMH MaiHOM SIK 0COOJIMBUM 00’ €KTOM
BBaXKAIOTHCSI OKpeMa piv, CyKyIHICTh pedei, a TakoX MaHHOBI mpaBa
Ta 000B’s3ku. ToOTO B 1iif HOPMIi 3aKOHOIABEIH IPHILIE 3HAYCHHS CKIATY
MaifHa, a He HOro PO3yMIHHIO. 3a3HAYa€ThCS JIUIIE Ha Te, 0 MAHO € 0Co-
OMMBUM 00’ €KTOM, OJTHAK TE€, B YOMY TOJISITae HOro ocoOnusicTh, B 4.1 ¢1.190
HKY ne yTouHO€THCS.

[HIwWIA miAXi1 10 CTBHOTO MaifHa criocTepiraethes y cr. 355 LIKY, B sikii
POOHTHCS aKIIEHT Ha Cy0 €KTHOMY CKJIaJli CIIUTbHOTO MaitHa. ToOTo 33,151 TOTO,
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1100 MalHO BBaKAJIOCS CIIUILHAM, HEOOX1JHA MHOKHUHHICTE BJIACHUKIB — 0CI0,
SIKi MalOTh €JIMHE MPABO Ha 1€ MaiHO.

VY masi 8 CKVY He BKHMBAETHCS TEPMIH «CIITbHE MaifHO». 3aKOHOIABEIh
OIepy€e TEPMIHOM «MAIHO, 10 € 00’ €KTOM TpaBa CIJILHOI CyMiCHOT BIIACHOC-
Ti HOIpyXoKsy. AHamizyroun Hopmu wiel masu CKY, Mo)kHa 3aMITHTH, IO Ha-
camriepe]] 3aKOHOJJaBYO BUSHAYAETBCA CYO '‘€KmHULl CKAa0 UHOTO MpaBa (Ipasa
CHUIBHOT BIIACHOCTI) — 1€ MOAPYXKs. TakoxK 6ud cniibHoi e1acHocmi AxX
0Ci0 — 11e cITiJIbHA CyMiCHA BIIACHICTB. | OKpeMo BU3HAYaIOThCs 00’ €EKTH TIpa-
Ba CHUIBHOI cymicHOT BiacHocTi (cT. 61 CKVY). B HacTynmHUX cTarTsax i€l
masu CKY BperysiaboByeThCs JyKepena MOXOMKeHHS [IbOro MaiiHa, 311iCHeH-
HSI TIpaB MOAPYOKS Ta 1H.

Buxonsun 3 moTpifHOTO paHTy MOHSTTS «CHIJIBHE MAHO TOIPYKKSD»,
Hajganoro y LIKY ta CKY, MoxxHa JTIHTH 3arajibHOr0 BUCHOBKY TIPO T€, IO Ta-
KHM MaifHOM € CYKYIIHICTh peucii, MallHOBHX IIpaB Ta 000B’s3KiB OIPYKIKS,
10 HAJICXKHTH M CHIJIBHO, € 00’ €KTOM iXHBO1 CIIUTFHOI CYMICHOT BIIACHOCTI.

2. B minoMy HOHSTTS CHITBHOTO MalfHa B TAKOMY CTaTHYHOMY PO3yMiHHI
€ JINIIE TIePeIyMOBOIO IS BU3HAYCHHS TOTO, SIK BUMHSIOTHCS TIOAPYIKIM
SIK CIIITPHUMHE BIIACHUKAMH Jii 3 I[IM MaifHOM, 30KpeMa IpH YKJIaICHHI J0-
TOBOPIB Ta IHIIKX MPABOYMHIB Ta SIK 11€¢ MAWHO MOJUISETHCS MIXK HUMH.

B neproMy BrumaaKy BCTAHOBIICHI YHIBEpCAIbHI MPaBHIia, 3a SKAUMHU MO-
JIPYXOKS SIK BIIACHUKH 3JIIHCHIOIOTH CBOE TIPABO (MPaBO CIITBHOI CyMiCHOT
BJacHOCTI) criibHO (4.1 ¢T. 369 LIKY). OnHak 3akoHOIaBeIb TIPH ITbOMY BXKH-
Ba€ pi3HY TEPMIHOJIOTIIO — JJIsl BIIHOCHH MIX TOIPYOKAM 3 BOJIOAIHHS i KO-
PHCTYBaHHS CIIUTBHUM MalfHOM BXKHBAETHCS OE3MIOCEPEIHBO TEPMiH «CTILIBHOY,
a JUIsl PO3MOPSIIKAHHS — «3a 3rofoto» (4.2 ct. 369 1IKVY) abo «3a B3a€MHOIO
3romoroy (4.1 ¢t. 65 CKVY). ToOTo /15 TPaBOBITHOCHH «30BHIIITHIX)» — 30KpeMa
YKJIaJIeHHS TOTOBOPIB — Mae OyTH OYCBUIHA Y3TODKCHA BOJIS MOIPYIKS
SIK CIIIBBJIACHUKIB. [ IpH IIbOMY BCTAHOBIFOETHCS MTPE3YMIILIisl TAKOT 3rO/IH, SKIIO
MIPABOYMH HE MOTpedy€e HOTapiaIbHOTO MTOCBITUeHHS. B ocTaHHROMY pasi 3roma
Mae OyTH BHCJIOBIICHA ITUCEMOBO 1 HOTapiaibHO MocBimdeHa (4.2 ct. 369 [IKY).
Le cTocyeThest, SIK PaBHIIO, SIKOICh CKIIAOBOI CIILILHOTO MaifHa, HAIPUKITA],
Oy/IMHKY, KBAPTUPH TOLIO. AJDKE BAXKKO COO1 YSIBUTH, LI00 MOAPYACKS PO3IO-
PSAMINCH BCIM CBOIM MaifHOM, HE 3aJMIIUBINK c00i Hidoro. BUKITIOueHHS
CTaHOBHTH CHUTBHHIN 3aroBiT moApyxoks (ct. 1243 1IKYVY), skuit ykinanaeTbest
HA BUTIAI0K CMEPTI i CTAHOBHUTH PO3IIOPSIKEHHS CITUTHHAM MaltHOM (X04a MOXKe
MICTUTH U PO3MOPSAIKEHHS 100 AKOICh CKIIAI0BOT TAKOTO MaiiHa).

3. B pasi noaiy CHilIbHOTO MaifHa MOAPYXKS MEepeayciM IMOCTaE Mu-
TaHHS PO Horo cKkiax (TOOTO — IO came MOMIISETHCS 1 KOMY 110 HaJIXOIU-
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tume). Lle mae 3HaueHHA 1 1711 HaOyTTs OKpeMUX 00’ €KTIB, 110 HaJeXalu
Ha [IpaBi CHUIBHOI BIACHOCTI KOKHUM 3 TIOAPYAKS, IKUH cTae iX 0qHOOCi0-
HUM BIIACHUKOM, 1 TPETiX 0Ci0. B 0cTaHHbOMY BUTIAJIKY II€, HATTPUKIIA]I, Ma€E
3HAYCHHS TSI 3aMiHU CTOPOHH 3a JOTOBOPOM, YKJIAICHHM OIHHUM i3 TO-
IPYIOKS, IS IepeoOopMIIEHHS TIpaB Ha HEPyXOMe MaifHO Ha OIHOTO 3 TO-
JPYOKST TOLIO.

Came a71s TOro, a0 IOAPYKAKIO BUBHAYUTUCH HE CTUTBKU MK CO00I0, XTO
OyJie BIIACHUKOM 49H Oy/lyTh BOHO CITIBBJIIACHUKAMH, CKUIBKH JJIsl TPETIX 0ci0,
IUTSL SIKUX BXKJIMBO T€, XTO Oy[e CIutagqyBaTH O0pT (SKIIO MOAPYIOKS Oymmn
OOp)KHHUKaMU 32 JIOTOBOPOM) UM KOMY CILJIaqyyBaTH OOpr (SKIIO HOAPYIIKS
OyTu KpeguTopaMu). Bperti pemr e BiIOMBaeThCs 3HOB-TaKH Ha MaifHOBO-
My cTaHi 000X 3 MOAPYX K, OCKUTBKH BUKOHAHHS OJHOMY 3 HHX 301IbIIy€
o0csT HOro MaifHa, a CTATHEHHS 3 1HIIIOTO 3 HUX — 3MCHIIYE.

B ipomy acnekTi BayKIMBO HE CKMJIATH 3 yBaru Te, 110 MaifHO CKJIaZlatoTh
1 MaifHOBI npaBa, 1 MafHOBI 000B’A3KH. 30KpeMa Ii¢ TaK i y BU3HAYCHHI Maii-
Ha, ¥ y BU3HaueHH] cmaaumau (cT. 1218 LIKY). B npuBatHOMY ITpaBi iCHYIOTh
YHUCIICHHI CUTYaIlil, 32 SIKUX T€ YH 1HIIIe Cy0’ €KTHBHE NPaBo (30KpeMa, IPaBo
BHAMOTH, SIKC BUHHKJIO Ha ITJICTaBl JOTOBOPY MO3UKH) HAJICKHUTH JTBOM a00
Oinbiue cy0’extam. KoyxHOMY 3 THX, XTO Ma€ HaMip AUTUTH MaifHO, HAIXOIATh
IPOMOPLIHHO K MaiHOBI MpaBa, Tak i MalfHOBI 00OB’SI3KM, Y TOMY YHCIIi
o cruiati oopry.

ToOTO, OCKUTBKH IIO/I0 TAKKX 00’ €KTIB K MPABO BUMOTH BUKITIOUAETHCS
BCTaHOBJIEHHsI IPAaBOBOI'O PEKUMY PEUOBOIO MPaBa Ta BUKOPUCTAHHS peueBo-
IIPAaBOBUX KOHCTPYKIIiil, TO IPaBOBUIl PEXXUM CIIIBHOI CyMiCHOI BIACHOCTI
TaK IMO3HAYAETHCSI Ha ITPaBi BUMOTH, ITI0 3yMOBITIOE «II0SIBY» CITIIBHOTO IIpaBa
BHUMOTH, SIKE BUHHUKJIO Ha TiICTaBi JOTOBOPY MO3UKH.

[IpaBo BuMoOrH, sike BAHUKJIO Ha MMiJICTaB1 IOrOBOPY MO3UKH, € HOAUTBHUM
(Ha B3iperp 3 NoAIbHO pivyto). Tomy Horo moain moxe OyTH 3aidCHEHO a00
TIOJIPY KM 32 B3a€EMHOIO 3ro7I010, 200 CcyZ0M. 3 IBOTO CIiAY€E MO-Teplie,
0 Cy/l TIPH TIOJIJII MTpaBa BUMOTH, SIKe BUHUKJIO Ha ITJICTaBl IOTOBOPY TO-
3WKH, B TOMY YUCII i TOTO, 3200pTOBaHICTh 32 SIKUM CTSATHEHA PIIICHHSM CYIY
Ha KOPUCTH 1HILIOTO 3 TOAPYAOKS, MOYKE BU3HATH 32 THILINM 3 TIOAPYHOKS YacT-
KHI B CIUTBHOMY npaBi Bumoru. [lo-apyre, cynoBe pilieHHs Mpo MOALT ITpaBa
BHMOTH, 3a00pPTOBaHICTh 34 SIKUM CTSTHEHA PIMICHHSIM Cy[y Ha KOPHCTh iH-
IIOTO 3 MOAPYXIKS, € IMiJCTaBOO IS 3aMIHH CTOPOHH BHKOHABUOTO MPOBa-
JOKEHHS B IOPsiIKY, nependadeHomy y crarti 442 LIIK Ykpainu (IToctanoBa
KIC BC Bin 05.01.2024 B cipai Ne 755/12204/18 (https://reyestr.court.gov.ua/
Review/116639178).
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Taw’an P. 1.
KAHOUOAm 10pUOUYHUX HAYK, OOYEHM
doyenm Kagheopu YyusiibHO20 NPasa

JIO IMTAHHSI HEJIFICHOCTI IPABOYMHIB,
YKJAJEHUX OJHUM I3 TIOAPY KK BE3 3rO/I1
IHILIOT'O

OnHi€ro 3 HaBXXIUBIIINX rapaHTiif 3a0e3MeUeHHS IpaB JUTHHH € BCTa-
HOBIICHHH 000B’S30K 0AaThKiB YTPUMYBATH JUTHHY JIO JIOCSATHEHHS HEHO T0-
BHOMITTS. Cr1oci0 BUKOHAHHS TaKOTO 000B’SI3KY €, 30KpeMa, BUILIATa ATiMEeH-
TiB Ha JUTHUHY. Hail011b1 TUIIOBUM € BUIJIATa ATIMEHTIB Y BUIVISL Tepiofuy-
HUX TPOMIOBHUX NIATEXiB, MPOTE YacTO 4Yepe3 HU3KY 00’ €KTHBHUX
Ta cy0’€KTUBHUX NMPUYUH TAKEe BUKOHAHHS aJTIMEHTHOTO 000B’SI3KY HE € MOXK-
JTUBHM.

e 3a gaciB CPCP rpomajisiHi HaMarajiucs 1HIIMMH CII0co0aMu 3a0e3-
TIEYUTH MIpaBa AUTUHH. Hanpukinas, Manu miciie BUIK1, KOJTU MiX OaTbKa-
MU YKIIaJaacs JTOMOBJICHICTh IPO Te, M0 0aThKO BiIMOBIISIETHCS BiJl )KHUTIIA
Ha KOPUCTh AWTHHH Ta MaTepi, a MaTH HE BUMaraTuMe BiJ OaTbka CIUIaTd
aniMeHTIB. AJle Ha TOHM Yac nmpaBoBa JOKTPHUHA 0e33aCTePEKHO MiATpUMYyBaja
HEMOPYIIHICTh aTIMEHTHOTO 3000B’sI3aHHS, 110 YHEMOXKJIMBIIIOBAIO HATaHHS
TaKHM JIOMOBJICHOCTSIM IIPaBOBOTO 3HAYCHHSI Ta 3a0€3MEUCHHS 1X BUKOHAHHS
3 OOKy OpraHiB IyOJIiYHOT BJIQJIH.

CroromHi BUMarae Bijl HIUBLUTICTHIHOT HAYKU PO3POOKH HOBUX MPABOBUX
KOHCTPYKIIiif, 32 TOITOMOTOFO SIKMX MOYKHA 3a0€3MeYTH IIPaBO JUTHHU HA Ha-
JICKHUH piBeHB XUTTA. OUEBUIHO, 1€ 3yMOBIIIOE HEOOXIAHICTh MEPEITIS Ty
JISSIKMX TEOPii Ta KOHIIETIIIIT II0/I0 aliMEHTHUX 30008’ s13aHb. L5 mo3uitis Oyna
peanizoBana nipu npuiHATTI CiMelHOTO Kofekey Ykpainu. OIHHUM i3 TaKuX
HOBOBBEJICHD € 3aKPITUICHHS MOKJIMBOCTI aJliMEHTHO3000B’s13aH01 0co0u 3a-
MICTh CIIATH MEPIOJUYHMUX ATIMEHTHUX IUIATEXIB IepeaTu TUTHHI LiHHY
pid, HafyacTile HEPYXOMY.

Tak, c1. 190 CimeitHoro xonekcy Ykpainu (mani — CK Ykpaian) nepen-
0agae MOKIIUBICTh YKIQJAaHHS CIICHIaIbHOTO JOTOBOPY PO MPHUITMHEHHS
IpaBa Ha aTiMEHTH JUIs AUTUHHU y 3B’SI3Ky 3 Iepefadeio MpaBa BIACHOCTI
Ha HEpyXOMe MaifHO, SIKUM 3aMiCTh MpaBa Ha alliMeHTH JTUTHHI (a00 AUTHHI
Ta 1HIIOMY 3 0aThKIB) IEepeIaeThCs y BIACHICTh HEpyxXoMe MaiHo. Takum
YHHOM, 32 [[UM JIOTOBOPOM OIHE 3000B’s13aHHS IIOA0 CIUIATH AITIMEHTIB 3a-
MIHIOETBCS 3000B’I3aHHSM I10/I0 TIepeiadi y BIACHICTh MaiiHa.
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Y CK VYkpainu 3akiaieHO IPUHIUIIOBO HOBY 1/ICI0: IIepeiada HepyXoMo-
ro MaiiHa He € CI0COOOM BUKOHAHHS aTlIMEHTHOTO 3000B’A3aHHS, a 3aMiHIOE
came amiMeHTHe 3000B’s13aHHs. Lle 103BoOMIsE 3p0OUTH BUCHOBOK IIPO TE,
IO JTOTOBip MPO MPUIMHCHHS IpaBa Ha ajJiMEHTH MU AUTUHHU Y 3B’ SI3KY
3 mepegadueio mpaBa BIACHOCTI Ha HEPYyXOMe MallHO y OUBUIFHOMY IpaBi
VYkpainu Mae 6araTo CXOKUX pHC i3 HOBALIEIO.

Ha mam morsin, 3akpimuienns B CK YkpaiHu okpeMoro J0roBopy mpo
MIPUIMHEHHS [TpaBa Ha aJiMEHTH [UIS IUTHHHU y 3B’3KYy 3 IIeperadero mpasa
BJIACHOCTI Ha HEPyXOME€ MaifHO € MO3UTHBHUM HOBOBBEICHHSM, OCKUTBKU
3aBISKU LOMY OyJI0 peali3oBaHO MOXIIMBICTh HE JIMIIEe BCTAHOBUTU TaKUN
croci0 NMPUIMHEHHS aJiMEHTHOTO 3000B’s3aHHS, a H 3aKPiUTH CUCTEMY
rapaHTiii 3aXHUCTy MpaB HoOro y4acHHKiB, Hacamnepen nutuan. Tak, CK Ykpa-
THM Tiepeidayae 000B’ A3KOBHUH JI03B1JT OpraHy OIMIKK Ta MIKJIyBaHHS Ha YKJa-
J€HHS TaKOTO JOrOBOpY, HaKJaJleHHs OOMEKEeHb Ha BiAYY)KEHHsS MaliHa
Ta 3BEPHEHHS Ha HHOTO CTATHEHHSI.

VY T0i1 ke vac monoxkenus CK Ykpainu, mo perymoTs aliMeHTHI Bij-
HOCHHH 0aTbKiB 1 JITEH, TAaKOK HE 1M030aBJICHI HEIOIKIB, 10 SIKHX MOYKHA
BIJTHECTH, HAPUKJIA]I, POTUPIYYS Y BU3HAYCHHI CTOPIH aJiIMEHTHHUX BiJTHO-
cuH, ockinbku o CK Ykpainu BlIacHUKOM aliMEHTIB Ha TUTHHY € 0aThbKo,
Ha iM’$1 SIKOTO BOHM BUIUIAUYIOThCS, TOJI SIK Ha0yBaueM MaifHa 3a JIOTOBOPOM
PO MPUIMHCHHS IpaBa Ha aTIMCHTH € AuTHHA. OYeBUAHO, IO HAJ UM
MUTAHHIM BapTO CEPHO3HO ITOIyMATH.

Jhwavmniaa TOKAPUYK,

OQOKMOp 10PUOUHHUX HAYK, NPOdecop,

npogecop xagpedpu yusinbHO-NPaABOBUX OUCYUNILIH,

0eKan eKOHOMIKO-Npasoso2o haxynvmenty

Oodecvroeo HayioHanbHo20 YHieepcumenty imeri 1. 1. Meunixosa

ITATPOHAT B CUCTEMI ®OPM BJIAIITYBAHHS
JITEU-CHUPIT TA AITEH, IO3BABJIEHUX
BATBKIBCBKOI'O INIKJTYBAHHSA

VY po3nini IV CK Vkpainu, B IKOMY BperyJIbOBYIOTbCSA (POPMH BIAILTY-
BaHHsI IITEH-CUPIT 1 AiTeH, M030aBIeHNX 0aTbKiBCHKOTO TKITyBaHHS, MiCTUTh-
cs mnaBa 20 «Ilarponar Haj AiThMH». 3rajlaHa TiIaBa HEOHOPA30BO 3a3Ha-
BaJjia 3MiH 1 Ha CbOTOJHI y CT. 252 11i€i INIaBU HAIaHO TaKe BU3HAUCHHSI IIATPO-
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HATy HaJ AUTHHOIO — [I¢ THMYACOBHU IOTJIS, BUXOBAHHS Ta peadimiTarlis
IUTUHH B CiM’1 TATPOHATHOTO BUXOBATENS HA MEPIOA MOJONAHHS TUTHHOIO,
ii GaTrpkamMu a00 IHIIMMU 3aKOHHIMU TIPEICTABHUKAMHA CKJIAIHUX KUTTEBUX
00CTaBHUH.

HagiTs 13 poro Bu3HaueHHsI, 0e3 BpaxyBaHHsl iHIMX HOpM CK Ykpainw,
OYEeBUIHO, [0 NATPOHAT — II¢ HE ciMelHa GopMa BIAIITYBAHHS AUTHHH,
a TUMYAcoBHiA ToTsi1. KpiM 11b0T0, 3araJibHUi TepMiH nepeOyBaHHs JUTHHU
B CIM’T MaTpOHATHOTO BUXOBATEIsl HE MOXKE MEPEBUIIYBATH IIICTh MICSIIIB.

3ayBakuMo, 110 B OCHOBHOMY 3aKOHi, IKHii BU3HAYa€ MIPaBOBi, Opraxiza-
1iiHI, coIlialibHi 3aca/iv Ta TAPaHTii JepKaBHOT MIATPUMKH JIITSH-CUPIT Ta Ji-
Teii, mo30aBJIeHUX 0aThbKiBCHKOTO MIKITYBaHHs, a TAKOXK 0Ci0 i3 IX 4ucina,
a came — 3axkoHH Ykpainu «lIpo 3abe3nedeHHs opraHizaniiiHo-npaBoBUX YMOB
COLIIaJIbHOTO 3aXUCTY AITEeH-CUPIT Ta AiTeH, mo30aBiIeHUX 0aThKiBCHKOTO ITi-
KITyBaHHsD» cepel (OpM BIAIITYBaHHS AITEH-CUPIT Ta JiTeH, m030aBIeHUX
0aTbKIBCHKOTO MiKJIyBaHHA, AaTPOHAT He 3rajaHo. HaBeneHo Taki Gpopmu:
YCHHOBJICHHSI; BCTAHOBJICHHS OITiKH, MIKJIYBaHHI; Iepenada 10 MpUHOMHOI
CIM’T, TUTSYNX OYTHMHKIB CIMEHHOTO THITY, 1O 3aKJIa IiB IS TITCH-CUPIT Ta [i-
TeH, M030aBIeHUX OATHKIBCHKOTO MiKIyBaHHS (203. 6 CT. 1).

Posnopsymkennsm Kabinery MinictpiB Yipainu Big 09.08.2017 cxpae-
HO HamioHanpHy cTpateriro pehopMyBaHHS CHCTEMH THCTHUTYIIHHOTO J0-
ISy Ta BUXoBaHHs JiTelt Ha 2017-2026 poku. [luM po3mops/uKeHHSIM 3a-
MIPOBAJHKEHO TOJITUKY ACIHCTUTYIIANI3allil, sika repeadavyae nepeHeceHHs
MIPAKTHKH JIOTJISITY 32 IIThbMU-CHPOTAMH Ta NIThbMH, T030aBICHUMH OAThKIB-
CBHKOTO IMKITyBaHHS, 3 IHTEPHATHOTO CEpeIOBUINA Y CiM 1.

I3 camoro mouarky 3ampoBajpkeHHs1 CTpaTerii HaMM BiJ3HAYAIOCH,
0 y Hiif nmepexdadeHo peopMyBaHHs iHTEPHATHOTO BUXOBAHHA JiTel 0e3
IIPUB’SI3KU A0 IHIIUX COLIATbHUX IHCTUTYTIB Ta COIalbHUX HpoueciB. Ha-
MIPUKIIAJ, 1T03a yBaroto miei Ctparerii 3aaummincs mio0anbHi NUTaHHS, 0e3
BUPILICHHS SIKUX B )KOAHOMY pa3i He MOxe OyTH JHOCITHYTO i1 KIHIIEBUX pe-
3yJBTaTIB, 30KpeMa MI0A0 301IbIIEHHS KUTBKOCTI pOOOYHX MiCIlb, TOJOTaHHS
0e3po0iTTs Ta 01AHOCTI, peOpMyBaHHS CUCTEMH OCBITH, a TAKOX CIIOPTHUB-
HOTO 1 KYJIBTYPHOTO BUXOBaHHS JiTEH, CTBOPEHHS YMOB JJIsl PO3BUTKY iX TBOP-
YOro MOTeHLiaTy TOIIO.

I, 3Buuaitno, y Crparerii He BpaxoBaHO TaKoro (akry, K BiifHa. 3a maHu-
MU HarioHaneHOT comianbHOI cepBicHOT Ci1yX0M YKpainu y mepion 3 24 o-
toro 2022 poky o 1 kBitTHs 2023 poKy perioHajbHI CITy:KOH y cripaBax miTen
BHUSBHIIM 8512 JiTeH, sIKi 3 TUX YM 1HIIAX MPUYXH 3TAIIHINCS 0e3 OaThKiB-
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CBKOTO MIKITyBaHHS B YMOBaX BOEHHOTO 4Yacy. 3 HUX 1476 miTe cTamu cupo-
TaMH y 3B’s13Ky 3 00CTaBHHAMH BiiicbKOBOI arpecii pd mporu Ykpainu.

[TepunHa penakirist CTparerii MiCTHIIa HOPMY, 3T1JTHO 3 KOO BCI 3aKJja-
JIM THCTUTYIIIMHOTO JIOTVISTY T4 BUXOBAaHHS JITEH, B IKUX BUXOBYETHCS OUIBIIIE
15 BUXOBaHIIIB, MAIOTh MIPUITMHUTH CBOIO poOoTy 110 2026 poky. Hegomyricth
1i€i BUMOTH TIPU3BEJIa JIO TOTO, IO Y BCIX 00JacTSIX 3HAYHO CKOPOTHIIACH
KUTBKICTh 1HTEPHATIB Ta CIIEIiaIbHUX MK JUIs ITeH 3 0COOIMBUMH TIOTpPE-
Oamu. Tak, TibkH B 3akapnarchKiii 00acTi Ha BUKOHaHHS BUMOT Ctparerii
OyJ10 JIIKB1IOBAHO BCi CHETialIbHI IITKOJIM JJIS NITEH 3 IHTEJIEKTYaIbHUMH TI0-
PYIICHHSIMU. A BiJICYTHICTh HAJEXKHOTO (DiHAHCYBAaHHS COLIATBHUX MpAIliB-
HUKIB 1, BIacHe, BIICYyTHICTh TakuX (axiBIliB MpHU3BeEia 0 TOTO, IO JiTH
cTayiv TI030aBJeHi i1 iIHTEPHATHOTO BUXOBaHHS, HABYaHHS, 1 CIMEHHOTO.

MacoBe nopyuieHHs IpaB AiTeH-cUpiT Ta AiTel, Mo30aBIeHUX OaThKiB-
CBKOTO TMIKIyBaHHS, a TAaKOX JiTeH 3 0COOIMBUMHU OCBITHIMHU MOTpedamu,
3yMOBWJIO cTBOpeHHs BepxoBHoto Panoro Yikpainu TumuacoBoi ciiguoi Ko-
Micii JIIsl BUBUCHHS 3rajlaHuX MPoOIieM.

[MoctanoBoto BepxoBuoi Panu Ykpainu Big 22 tpaBus 2022 p.
Ne2266-1X 3arBeppxero 3BiT TumuacoBoi cimiqgoi komicii BepxosHoi Paaun
VYkpaiHu 3 THTaHb PO3CIiTyBaHHS BHUITAIKIB Ta MPUYNH MOPYIICHHS IIpaB
JUTHHHY ITi]T 9ac 3IHCHEHHS JISIICHTpaTi3allii HOBHOBaKEHbD 3 TUTaHb OXOPO-
HU JIUTHHCTBA, PePOPMYBaHHS CUCTEMH 3aKJIaJiB IHCTUTYIIHHOTO OTIISTY
Ta BUXOBAHHS, peali3allii mpaBa JUTHHU Ha CiMEelHE BUXOBaHHS Ta YCUHOB-
JICHHSI, PO3BHUTKY (MOJICpHi3allii) coIlialbHUX TOCIYT.

V 3BiTi HaBeIeHO 0araro BUMAJIKIB MOPYIICHHS NPaB Ta HAMBHIIHMX iHTEP-
eci giteil. 3okpema, TCK xoHcTaryBana (hakT HOPIHOTO CTAIOTO 3MEHIICH-
HS KUTBKOCTI AIFOYMX MPUHOMHHUX CiMeH, 3ropTaHHS AiISIBHOCTI CiMEHHHUX
(hopM BraIITyBaHHS.

OnHak 1 B 1bOMy 3BiTi MaTpOHAT PO3IVISIAETHCS SIK MOBHOLIIHHA (popma
BIIAILITYBaHHS JiTell. BogHouac BinzHauaeTbes, mo «[latponaTHe BUXOBaHHS
TaK 1 He CTaJlo pealbHOI0 aJIBTEPHATUBOI0 BUXOBAHHIO JIITEH y LIEHTPax Co-
LiaJIbHO-TICUXOJIOTTYHOI peabimiTanii, sk ue Oyno 3asBiaeHo y 2016 pori.
VY 2021 pori 6y70 cTBOpeHo ymie 59 Takux ciMeil. SIKIIo B3sTH 10 BijoMa,
IO CTBOPCHHS TaKUX CiMel € 000B’3KOM TEPUTOPIATBHUX TPOMAJ, TO MOXK-
Ha CTBEPIKYBATH, IO CTBOPEHHS MATPOHATHHUX CIMEH € BHKIIOUCHHSM,
a He TIOIIUPEHOIO TPAKTUKOI0 BUKOHAHHS BUMOT 3aKOHOIABCTBAY.

[To3a yBaroro TCK 3anummmio 6arato HepO3MISHYTHX 1 HEBHPIMICHUX
MTUTaHb ITaTPOHATY.
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OnHUM 3 HUX € MeTa BCTaHOBJICHHS NaTpOHATy, HaBeaeHa y 4. 1 cT. 252
CK VYkpainu, — 17151 THAMYacOBOTO JIOTIISTY, BUXOBaHHS Ta pealiiiTauii AUTH-
HU B CiM’1 TaTpOHATHOTO BUXOBATEIIS Ha MIEPi0J1 MOJI0NIAHHS TUTUHOIO, i1 Oamb-
Kamu abo iHuumMu 3aKOHHUMU NPeOCMAasHUKAMY CKITaTHAX )KUTTEBUX 00CTa-
BUH.

3aKOHHUMH MTPEACTAaBHUKAMK IUTHHU € He 11030aBlIeH] 0aTbKiBChKUX ITPaB
6atbk (4. 1 c1. 242 LIK Vkpainwy, ct. 154 CK Ykpainn), onikysu (4. 2 cT. 242
LK VYkpainu), npuiioMHi 0aTbku, O0aTbKu-BUXoBaTeni (4. 4 cT. 2562, 4. 4
cT. 256—6 CK VYkpainu). B okpeMuX HOpMAaTHBHO-TIPABOBHX aKTaX 3 Pi3HOIO
METOI0 3aKOHHUMHM IPEJCTaBHUKAMHU BBa)KAIOTHCS MIKITYBaJIbHUKH, POAUY]
JUTHHH, 2 B OKPEeMHUX HOpMax 3aKOHOJABCTBA i MATPOHATHHI BUXOBATEIb
BU3HAHWH 3aKOHHUM TIPEJICTAaBHUKOM TI0MYHOI TuTHHA. Hanpukian, y Bxe
sragaHii cT. 1 3akony «IIpo rpoMaastHCTBO YKpaiHuy.

TakuMm 4MHOM, MiJl MaTpPOHAT MOXKE OyTH BJIALITOBaHA AUTHHA, SIKA BXKE
YCHHOBJICHA, BIIAIIITOBAHA ITi]l OIIKY, MIKJIYBaHHS, B TOMY YKCIIi IO TPUAOMHOT
cimM’i abo 1o auTsdoro OyAMHKY ciMeitHoro Tuy. [IpruomMy He 3a3HAYarOTHCS
MIPaBOBI HACIIJIKA TAaKOi «MOABIHHOT OMKW» JUIS OMIKYHIB, MKITyBaJIbHUKIB,
POAWYIB JTUTUHH, Ta TIOPSIOK B3aEMOIi1 MiXK HUMH 1 ITATPOHATHUMH BUXOBa-
TEJSMHU.

[HIIMM MTUTAHHAM, sIKE TOTpeOy€e OCMUCIICHHS 1 FOPUINYHOI Ta (PaKTHIHOT
BH3HAUCHOCTI — BU3HAYCHHS CTPOKIB, Ha SIKI YKJIaJA€ETHCS JOTOBIP PO MaTpo-
HaT HaJ JUTHHOI. Tak, 4. 6 ¢T. 252 CK VYkpainu BCTaHOBJICHO, 110 TEPMiH
nepeOyBaHHsS JUTHUHH B CiM’1 MaTPOHATHOTO BUXOBATENsl BCTAHOBIIOETHCS
OpPraHOM OITIKH Ta MIKIyBaHH: 1 HE MOXKE TIEPEBUIILYBATH MPbOX MICAYIS.

Hi6u giTkuit imneparuBHuid npunuc. OQHAK y Ipyromy ad3ari miei Hop-
MU B)K€ BCTAHOBJICHO, IO Y pa3i HAsBHOCTI OOCTaBHH, IO OOIPYHTOBYIOTh
HEOOXITHICTH 1 JOUUIBHICT TIepeOyBaHHS TUTHHU B CiM’1 TATPOHATHOTO BH-
XOBaTeJs oHa/ 3a3Ha4eHU TEPMiH, OpTaH OMIKH Ta MIKIYBaHHS Modxce 1020
NnPOO0BHCUMU.

Ay TpeThoMy ab3alli CyBOPO 3a3HAYAETLCS, IO 3a2aIbHULL MepMiH TIepe-
OyBaHHSI TUTHHU B CIM 1 TATPOHATHOTO BIUXOBATEIIS He MOJICe NepesuiLy8amu
wicmov mMicayis.

TakuM YUHOM, POTSTOM BiJl OHOTO JIHS 1 HE Mi3HIIIe ECTH MICAIIIB Ma€
OyTH TIPUITMHEHUH JIOTOBIP MO MaTPOHAT 1 BUPINICHE MUTAHHS MTOIAJIBIITY
JIONI0 IUTHHHU, TOOTO ab0 Mpo MOBEPHEHHS JUTHHHM A0 ii 0aThKiB, IHIIHX 3a-
KOHHHUX IMPEJICTaBHUKIB, a00 11 yCHHOBJIEHHS, BCTAHOBIICHHS HAJl HEIO OIIKN
YM MIKITyBaHH, BIAIITYBAaHHS ii HA BUXOBAHHS B CiM 10 TPOMAJISIH (IPHHOMHY
CIM 10 UM AUTSIYUHA OyAMHOK CIMEHHOTO THITY) a0 10 JUTSYOTO 3aKiIafy, 3a-
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KJIaJly OXOPOHH 3[J0POB’ 5, HAaBYAJIHHOT0 200 1HIIOTO 3aKJIafdy, K 11e BCTAaHOB-
JeHo y 4. 2 ¢T. 253 CK Ykpainu.

AHami3 cyloBHX pIlIeHb y CIIOpax, 10 BUHUKAIOTH 13 CIMEHHMX IpaBo-
BIIHOCHH, B SIKUX HJEThCS MPO JITEH, sKi epeOyBaroTh IiJ] MaTPOHATOM,
CBITUUTH PO IEPEBUIIICHHS CTPOKY ITepeOyBaHHs AiTeH B CIM’sIX TIATPOHATHIX
BHUXOBATeNiB.

BpaxoBytouu 3arajbHy TEHICHIIIO 0 CKOPOUCHHS IHTEPHATHUX 3aKJIa/IiB,
a TaKOX HMOBIPHICTh HEMOIJIMBOCTI TIOBEPHYTH JTUTHHY Y ii PIIHY YU TIPH-
HOMHY CIM’0, TTOJANTBITY JOI0 AUTHHH, sKa repeOyBae IIijl maTpoHaToM,
CKJIAIIHO YSIBUTH.

Hopmu npo narponat posmimeni y Tomy po3aini CK Ykpainu, sikuit Ha-
3UBA€ThCS «BnamtyBaHHs giTel-cHUPIT 1 iTeH, M030aBIeHUX 0AThKIBCHKOTO
MKITyBaHHsI», OJHAK aHai3 DiaBu 20 boro posainy «llarpoHar Haj JITEMUY,
a Takox [1opsaKy cTBOpEHHS Ta AisUIBHOCTI CiM’1 MaTPOHATHOTO BUXOBATEIIS,
BJIAILITYBaHHS, IepeOyBaHHs JUTUHU B CiM’1 IAaTPOHATHOTO BUXOBATEIA, 3a-
TBepakeHoro mocranoBoio Kabinety MinictpiB Ykpainu Ne 148, nae Bci
IiJICTABH BBAYKATH NaTpOHAT HE (POPMOIO BIAMITYBAHHS IITESH-CUPIT 1 JITEH,
M030aBJICHUX O0ATHKIBCHKOTO MIKJIYBaHHS, & COLIATBHOIO MOCIYTOIO.

Cuiz 3ayBaXKuTH, IO KOTHUM HOPMATHBHO-IIPABOBUM aKTOM HE BHMara-
€THCS 3MIIMCHIOBATH CTATUCTUYHE CIIOCTEPEIKECHHS MO0 Mepeaadl TUTHHH
3a JOTOBOPOM TIaTPOHATY Y CiM 10, OOJIIKY KUIBKOCTI CKIIQJCHHUX aKTiB MPO
¢dakr nepenadi qutuHA. OUEBUIHO, IO CJIiJl BPAaXOBYBAaTH KUIBKICTD JIITEH,
HepelaHuX i1 MaTPOHAT, IPUIHHY Tepenadi, BU]] 3aKOHHUX MPEICTABHUKIB,
BiJl SIKUX TIEPEAAETHCS TUTHHA, OTPUMaHH/HEOTPUMAHHS 3TO/IX IIOJI0 Mepe-
Jladi AUTHHM T IATPOHAT, TePMiH mepeOyBaHHS IUTHHH IIiJ TaTPOHATOM,
MPUYIMHU TPUIHHEHHS JIOTOBOPY PO MarpoHar. TimbKy Tak MOXKHa BH3HA-
YHTH, 9 € UeH IHCTUTYT €PEKTUBHHUM, YH € BiH ¢(PEKTUBHILINM 32 TOMIIICH-
Hsl IUTUHY B IHTEpHATHUH 3aKi1a]] Ha TIepio]] MOIOJaHHA ii CIM’ €10 CKITaTHIX
KUTTEBUX 00CTABUH, Y SKHIA ePioj ciM’1 JI0Iat0Th TaKi 00CTaBUHH 1 IO IO~
My CHPHSIE TOIIIO.

Ha namny nymKy, A7t BUIIPaBICHHS CUTYAIIil, cJIi BHeCTH 3MiHU 10 Dop-
MU €JICKTPOHHOT 00TiIKOBO-CTaTUCTUYHOI KAPTKU TUTHHU, 3aTBEPIKCHOI Ha-
ka3oMm MiHicTepcTBa comianbHOI momiTuku Ykpainu Big 28 rpymaas 2015 p.
Ne 1256, B skiii mepen0adnTH HE TiABKH OONIK JNiTEH, sKi epeOyBaroTh
y CKJIQJHUX XKUTTEBUX 0OCTaBHHAX, a I TIepeaady IiTel 3a JOroBOpOoM Marpo-
Hary.

Kpim niporo, ciin BHecTH 3MiHM 10 mocTaHoBu Kabinety MiHicTpiB Ykpa-
Tam Big 16.03.2017 Ne 148, sxumu niepeOauyuTH BEACHHS JI€TaIbHOT CTaTHC-
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THYHOT iH(opMaIlii ColiaTbHIMHU 3aKIaIaMu, SKi 371HCHIOIOTh (PYHKITIT 3 Op-
raHizamii HaJaHHs MOCIYT 3 MaTPOHATY.

BrnawtyBanHs giTei-cupit Ta aitei, no30aBieHnX 6aTbKiBChKOTO MiKITy-
BaHHJ, — He Ta cdepa, B sIKii JOMycTUMI HeOOayMaHi eKCIIEPUMEHTH, 1 peop-
raHizarfisi CACTEMH 1HTEPHATHOTO JIOTVISIIy METOJOM MPOO 1 MOMUIIOK MpH-
3BeJle 10 MOJIaMaHUX JIIOACHKUX JI0Jb, BTATHEHHA AIiTEH y 3JI0YMHHY JisUIb-
HICTb, BUNHEHHS 3JI0YMHIB I1I0JI0 HUX, HE 3MEHILUTb KUJIbKICTh O€3MPUTYIbHUX.
BrnipoBapkyroun iHHOBAIIIT y Takii AenikarHii cdepi, cimig mam’saTary, o 3a-
BX/M OyAyTh iICHYBaTH JiTH, SKUX HIXTO HE Bi3bMe y CIM’I0, IKUX B3SBILU
y ciM’10 MiJ omiKy ab0 YCHHOBJICHHS, HE TIOBEPHYTh B IHTEpHATHUH 3aKial.
3 oLy Ha 3MiHY BEKTOPY JIEPIKaBHOI COIIadbHOT MOJITUKH MIOAO JIiTEH,
11030aBJIeHNX 0aThKIBCHKOTO MIKITyBaHH:, 13 IEPEBAYKHOTO BIIAIITYBaHHS X HE
y ¢iM’1 rpOMa/ISH Mif OIiKY, MiKJIyBaHHA, IPUHOMHY CIM 10, TUTAYNHA OyTUHOK
CIMEIHOTO THILY, & IOBEPHEHHS iX y CBOIO CIM 10, OKPIM BIIALITYBaHHS AUTH-
HU-CUPOTH, JepiKaBa Mae OpraHi3yBaTH CUCTEMHHUH CYNpPOBIJl TaKHX CiMEH,
METOIO SIKOTO € cTabuIi3alis HOpMaIbHUX YMOB Y CiM X, IIOKPAILIEHHs CTa-
HOBHILA JIITEH y HUX, TOILO JUIA NOBEPHEHHs JAiTel B ¢BOI ciM’1 Ta/abo HEBU-
Jy4eHHsI IITeH 3 MpUPOIHOT CiM 1.

B. 1. Tpyoa,

O0OKMOp 10PUOUYHUX HAYK, NPOPecop,
pexmop OdecvbKko2o HayioHATLHO2O
yHieepcumemy imeHi 1. 1. Meunuxosa

IHO3BABJIEHHSA BATBKIBCbKHUX ITPAB:
ITPOBJIEMHU OBI'PYHTYBAHHS CYIOBUX PILIIEHD

[To30aBneHHs 0AaThKIBCHKHUX IMpaB K IHCTHUTYT CIMEHHOTO TpaBa Mae
JIABHIO ICTOPIFO, peabHOT 3aKOHOIABYOT PEBOITIONIT B PEryJIFOBaHHI BiTHOCHH
0aThKIB 1 JIITEH OYIKYBaTH HE JIOBOJUTHLCSA. AJIKE 3aKOHOJABCTBO YKpaiHU
MIPOMIIIIO IIJISIX BiJ OaThKiBCHKOT BTN HAJ[ JUTHHOKO JIO PIBHOMIPAB’sl 0aTh-
KIBCBKHX TpaB MIOAO JUTHUHH, B MPOKUBAHHS AUTHHH B IHTEpecax CBOIX
0aThKiB JI0 OaTHKIBCTBA B HAWBHUIIMX 1HTEPECAX CBOET TUTHHU.

3HauHNM BHECKOM y BHUBUCHHS IMUTaHb CIMEIHOTO IpaBa CJiJl BBaXKATH
mpari I. B. dKuninkoBoi. 30kpema, HayKoBO-TIpakTHYHHUH KoMeHTap CiMeHHOTO
koziekey Ykpainu 2008 poKy BUIaHHsI, aBTOPOM OKPEMHUX IJIaB 1 PO3JILTY, @ TAKOK
penakTopoM skoro € IpuHa BomogumupiBHa, 1 Ha CHOTOTHI BBAXKAETHCS OTHUM
3 HaMKpaiux. BUTbIIICTh HOTO TEKCTY € aKTyaJbHOO 1 Ha ChOTOTHI.
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Bonuowac ciin 3ayBaxutu, mo 3a 20 pokiB, IO MPOUTILTH 3 MOMCHTY
HaOpanus ynnHOCTI CK Ykpainu, a Takoxk 16 pokiB, sSIKi MUHYJIH 3 4acy BH-
JaHHs HayKoBo-pakTuyHoro komeHTaps CK Ykpainu 3a penakuiero 1. B. XKu-
JIIHKOBOT, JOCIIPKEHHS MpaB JUTUHU B KOHTEKCTI 3/11HCHEHHS MpaB Ta BH-
KOHaHHSI 000B’sI3KiB O0aTbkamMu MHOXKAThCS. LIs1 chepa gociimKeHn, CXoxke,
BXKE He mporpecye 3Ha4Ho. Ha BiMiHy BiJl LIbOTO, IPOrPECUBHOIO € CY0Ba
npakTuka. TpuBajauil yac HaBiTh HE 3aKOH, a CyJl0Ba BJaja peai3oByBaJia
17Ie10, BIITTOBITHO /10 SIKOT MaTip Oyna B HallKpalioMy CTaHOBHIII IPU BHUPI-
LIeHHI TUTaHHS PO CHiJIbHE MPOKUBAHHS AUTUHH, I 3a0€31eYeHHs BU-
XOBaHHs IMTUHU. baThbKOBI1 B 1iH 1/1€1 BIIBOAMIIOCH MiCIlle B OCHOBHOMY JIJIsI
HaJaHHA MaTepianbHoi gonoMord. ChOroaHi 3aKOHOAABCTBO Ta CYIOBa IpaK-
THKA CIIPSIMOBAH1 Ha 30€PEXKEHHS CIUJIBHOTO 31iICHEHHS 0aThKiIBCHKUX MTOBHO-
BaXXEHb POTYUEHHUM MOIAPYAOKAM. ONHAK, KOJU MMOCTAa€ MUTAHHS PO T0-
30aBiieHHsI 6aTbKIBCHKUX IIPaB, CylaMH Cepell 3raJlaHuX 0aTbKiBCbKUX IIOBHO-
Ba)KCHb OCHOBHA yBara NpuIUIA€THCS HE 000B’s3KaM, a caMe IpaBaM TOTro
3 0aTbKiB, KM TPOXKMUBAE OKPEMO BiJ AUTUHU. YacTO — Ha IIKOAY AUTHHI.

3MicT 0cOOMCTHX HEMAMHOBUX 1 MAWHOBHX IMPaB Ta 000B’S3KiB OATHKIB
1 mitei Bu3Havae CK Yipaiaun. Opaumu 13 3aBanb Kojiekcy €: yTBepIKeHHS
MOYyTTs 000B’ 13Ky nepe] OaTbKaMH, AiTbMHU Ta IHIIMMU YJIeHaMH CiM 1; To-
OyaoBa CIMEMHHUX BIIHOCHH Ha MAPUTETHUX 3acajiaX, Ha MOYyTTAX B3aEMHOT
000B1 Ta MOBark, B3a€MOAOIIOMOTH 1 MIATPUMKH; 3a0€3MeUeHHS KOXKHOT
JUTHHU CIMEHHUM BUXOBaHHSAM, MOXKJIIUBICTIO [yXOBHOT'O Ta (hi3UYHOTO PO3-
BUTKY (CT.cT. 1, 150). To6ro CK Ykpainu Bu3Ha4ae iieanbHy MOAENb CiM 1.

Konekc MicTUTh YMMaio HOPM, 110 BU3HAYAIOTh 0COOMCTI HEMalHOBI
Ta MaifHOBI ITpaBa 1 000B’s13ku 0aThKIB Ta JiTel. Cepes HUX: 000B’ 3K OATHKIB
LI0/10 BUXOBAaHHA Ta PO3BUTKY AUTHUHHU (CT. 150); mpaBa 0aThKiB 1110/10 BUXOBaH-
Hs autuHy (Crarts 151); npaBo AUTHHM Ha HaJleXHe 0aTbKiBCbKE BUXOBAHHS
(ct. 152); mpaBa OaTbKiB Ta TUTUHU Ha criIKyBaHHS (CT. 153); mpaBa O6aTbKiB
0 3aXUCTy AUTHHU (CT. 154); 3nilicHeHHs OaTbKIBCbKUX TpaB Ta BUKOHAHHS
0aTbKiBCHKHX 000B’SI3KIB 3 TTOBATOI0 JIO MPAB JIUTHHU Ta il JIFOJCHKOT T1THOCTI,
BIJIMOBIJTHO JI0 iHTEpeciB AUTHUHU (CT. 155). 3a esskuMu BUHSTKAMU TTUTAHHS
BHUXOBaHHSI JUTUHH BUPILIYETHCS OaThbKaMu CIIbHO (CT. 157).

3rigHo 3 4. 4 cT. 15 CK Ykpainu HeBUKOHaHHS a00 YXHJIECHHS Bijl BUKO-
HaHHA CiMeHHOro 000B’SI3Ky MOXKe OyTH MiJCTABOIO AJISI 3aCTOCYBAHHS Ha-
CIiJKiB, BCTaHOBIEHUX UM Kopexcom abo TOMOBIEHICTIO (JOTOBOPOM)
CTOpIH.

Tak, SIKIIIO OMH 13 MOAPYACKS YXWISBCA BiJl y4acTi B yTPUMAaHHI JUTHHU
(iTeit), cya mpH BUpILIEHHI CIIOPY MO MO/ MaifHa MOXE BiJICTYIIHTH Bij 3a-
caJiy piBHOCTI YacToK mopyxks (4. 2 ct. 70 CK Ykpainn), a yxusieHHs1 0aTbKiB
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BiJl BUKOHAHHSI 0aTbKiBCHKUX 000B’SI3KiB € MiZICTABOIO JUTS MOKJIAICHHS HA HUX
BiJINIOB11aJIbHOCTI, BCTAaHOBIIEHOT 3akoHOM (4. 4 cT. 155 CK Ykpainu).

CaHKIi€ro 3a YXUJICHHS BiJl BUKOHAHHS CBOIX 00OB’S3KiB IIOJI0 BHU-
XOBaHHS JIUTHHU Ta/a00 3a0e3medeHHst 3100yTTS HEl MOBHOI 3arajibHOl
CepelHbOl OCBITH € Mo30aBieHHsS OaThbka/MaTepi 0aThKIBCHKHX TpaB (1. 2
4. 1 ct. 164 CK VYkpainu). 3ragana caHkIiisi 3aCTOCOBY€ETbCs HedacTo. | s
i1 3aCTOCYBaHHSI HEJIOCTATHBO TOTO, 110 TOH 3 0aThKiB, XTO MPOKHBAE OKPEMO,
JIUIIIe Ha BUKOHAHHS PIIICHHS CyAy CIIady€e aliMeHTH (4acTo OCIOPIOIYN
X po3Mip Ha KOPHUCTh 3MCHILCHHS), 1 HIsIKOIO 1HIIIOKO JIi€r0 He Oepe ydJacTi
y BUXOBaHHI, MATOTOBIII 11 10 CaMOCTIHHOTO ®)UTTs. TOOTO Y pa3i BiICYyTHOCTI
y 6aTbKa iHTEpecy 0 CBOET TUTHHU IPOTATOM POKiB, 0AaTHKO YTPUMYETHCS BiJT
peauizarii npas, siki 30epexeHi, ajne BOJHOUYAC CIUTauy€ aliMEHTH Hexall HaBiTh
y HallMEHIII# cyMi, BCe 1e He MOYKE CBITYHUTH, Ha JTYMKY CyJ1y, TIPO iICHYBaHHS
MiJICTaB JUIs 030aBJICHHS TAKOro 0aTbka 0aThKiBCHKHX MpaB.

Crin 3ragary, 1o BijiMoBa OaTbKiB BiJl AUTHHU € HETIPABO3TIAHOIO 1 Cy-
MIEPEYUTh MOPAIBLHUM 3acagaM cycninbeTna (4. 3 . 155 CK Ykpainn). 3Bic-
HO, IO B JXKMTTI Taka BiJIMOBa B MHCHbMOBOMY BHUIJISII JICTITHMHO JTA€ThHCS
OaTbKaMU JIMIIE Yy pa3i HaJlaHHs 3TOJM Ha YCHHOBJICHHS MUTHHU. ONHAK,
Ha Hally lyMKYy, HEOOTpyHTOBaHa O€3AisNIbHICTh OAThKIB MIONO 3/1HCHEHHS
HHM CBOiX 0aThKiBCHKHX MPAaB Ta BUKOHAHHS 000B’SI3KiB, TAKOXK MOXE CBijI-
YUTH TIPO BiJIMOBY OaThKiB BiJ CBOIX MIpaB Ta 000B’SI3KIB.

Hagememo nipukia i3 CyI0BHX pillleHb y CIIOpax, MO BUHUKAIOTH i3 Ci-
MEeWHUX BiHOCHH. Tak, 0aThko Oibllle 2X POKIB HE BiABIAYE AUTHHY, HE I1i-
KaBUTHCS 11 PO3BUTKOM, CTAHOM 370pOB’s, yCIiXaMU B HaBYaHHI, OJHAK
CIUIadye ajJiMEHTH i, 32 BUCHOBKOM OpTaHy OMIKH Ta MIKIyBaHHS 32 MicIieM
MIPO’KUBAHHS BIIMOBIIa4a, ITO3UTUBHO XapaKTEPU3YETHCS 38 MICIIEM MTPOYKH-
BaHHs. CyJu MepHiux 1HCTaHIIN, SIK TIPaBUIIO, 3BAXKAIOTh HAa OC3/ISUTHHICTh
0aThKiB MIO/I0 AKHX MMOAAIOTh IMO30B MPO M030aBIeHHs 0aThKIBCHKHX IPaB,
1 33I0BONBHSIOTH 1030B. OIHAK y CylaxX BUIIMX 1HCTAHIH Taki pilleHHs
ckacoByroThesl. Tak, y pimenHsx BC Bxe cranoro crana dpasza «Came 1mo codi
HEBIJIBIyBaHHs BIAMOBIaYeM HaBYALHUX 3aKJIA]IIB JOYOK Ta 3aKJIaJIiB 0X0O-
POHU 3710pOB’s1, I BOHU MepeOyBatoTh il HAIMISAOM, HE € HAJISKHUM JIOKa30M
HOro cBiJOMOT0 HaBMHCHOTO YXMJICHHS BiJl BUKOHAHHS 0aTbKiBCHKUX
000B’sI3KiB, 1 HEOOXITHOCTI 3aCTOCYBaHHS KPAHBOTO 3aX0J1y.» (IIOCTaHOBA
BC KIC Bix 16.06.2022 y cripasi Ne953/23579/19, npoamxenHs Ne61-
19370cB20; mocranoBa BC KIIC Bix 06.07.2022 y crpasi Ne237/1587/18,
npoBapkeHHs Ne 61-8789¢B21). Ilpuuomy, cyasuu 3 pilleHb Cy/iB, M030aB-
JIeHHsI 0aThKIBCHKUX TIPaB IUIKOM BiJIIIOBia)I0 O iHTEpecam JITei.
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B iHmmi#i kareropii cripaB — Mpo BU3HAYECHHS MICIIS TPOYKHUBAHHS TUTHHH —
CyI Ha OOTpyHTYBaHHS pilieHHs 3a3Hadac: «[loBeminka 60aThKiB, IX aBTOPUTET
BIJIITpa€ CyTTEBY POJIb Y BUXOBAHHI JUTHHH, aJKE TUTHHA HE MA€E CaMOCTiM-
HOTO JIOCBiIy COIIaNIbHOT ITOBE/IIHKH, & TOMY yCITaJIKOBY€ JJOCBIJI 1 TOBEIIHKY
ABTOPUTETHUX JIs Hel 0aThKiB.» (moctanoBa BC KLIC Big 06.06.2019 y cnpa-
Bi Ne495/2106/17, npoBaxenns Ne61-592¢g19).

SIK MO>Ke BIULTMHYTH Ha PO3BUTOK 1 MOBEIHKY AUTUHU TOH 3 OaTbKiB, XTO
HE TUTBKKM HE BUKOHYE CBOT 0aThKIBChKI 000B’SI3KH, KpIM YTPUMAaHHS, a i CBOT
IpaBa MO0/I0 CHUIKYBAaHHS 3 JTUTHHOIO?

YMOBHO Ka)Xy4H, SIKIIO JOBEIETHCS 3aCTOCOBYBATH JI0 OaTbKa, SIKHU
13 0aTBKIBCHKUX 000B’S13KiB BUKOHYE JIUIIC 000B’SI30K 3 YTPUMAaHHS, CIIauy-
F0YHM aJTIMEHTH, BCE 1HIIIE BBAYKAIOYH CBOIMH IMPaBaMU HEXTYIOUM HUMH, 00 CYJI
He BOayae migcTaB AJis 030aBiieHHs 0aTbKiBCbKUX MPaB, TO, HAIPUKIIAL,
MPUTATTH (3aJyYUTH) TaKOro OaThbKa JIO BiIIIKOAYBaHHS IIKOIU 3a cT. 1183
LK Ykpaiau Hemae 1ijicTas.

Ha Hamy mymKy, 3aJIe)KHO BijJi KOHKPETHHX OOCTaBHH CYJI ITiJ] 4ac po3-
ISy CIPABU MOKE TIPUHHSITH PIIICHHS PO 1M030aBIeHHs 0aThKiBCHKUX MTPaB
HE JIMIIEe BUXOIAYH 3 YCIX MiJICTaB — He3A1MCHEHHs 0COONCTHX HEMaHOBHX
1 MaifHOBHUX ITpaB Ta HEBUKOHAHHS 000B’sI3KiB 0aTbKiB, HABHICTh YOJIOBiKa/
IPYKUHH JPYTroro 3 OaThKiB, IKHU HAJa€ 3roly Ha YCHHOBICHHS JAUTHHH,
TOIO a ¥ 3BayKarOuy Ha MEBHI IIJICTaBU — HE3MIHCHEHHSI OCOOUCTUX HEMAaM-
HOBHX 1 MAHHOBHX TIpaB 0€3 MOBAYKHUX TPUYHH.

Ye M. B.,

KAHOUOam 10puouyHUX HAyK, 0OYyeHm,
doyenm Kaghedpu YusiibHO20 Npasa
Hayionanvnoeo opuouunozo ynisepcumemy
imeni Apocrasa Myopoeo

ITPABOBI HACJIIAKN HEMOXJ/INBOCTI HAJTAHHSA
BUCHOBKY OPI'AHOM OIIIKHU TA IIIKJIYBAHHSA
ITPU PO3IJISII CIIPAB, IE HOTO YYACTD
€ OBOB’A3KOBOIO

B yMoBax moBHOMacImTabGHOTO BTOPTHEHHS B CY/IOBii MPAKTHUIN TOCTAIN
TaKki mpobieMHi mutaHHs: 1) uu qomyckae ct. 19 CK BUKITFOYSHHS 10710 HEO-
TPUMAaHHS TUCbMOBOTO BUCHOBKY OpraHy OIIKH Ta MiKITyBaHHS PH PO3IIISII
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CIIpaB, JI¢ YUacTh IIOTO OPraHy € 000B’SI3KOBOIO, 3 OIVISITY Ha HEMOXKITHBICTh
HaJaTH TaKUil BUCHOBOK, 30KpeMa, y 3B’sI3Ky i3 mepeOyBaHHIM IUTHHU
3a MEXaMH KpaiHW, Ha HEIiIKOHTPOJIBHIN TepuTopii TOmo; 2) 41 MoXke OyTn
Ha yac BOEHHOTO CTaHy HaJaHO MiJ 9ac po3MIsay CripaBu (paxoBUil BUCHOBOK
BIJIMOBITHOTO OpPraHy iHIIOT JepXKaBH 3 OIVISAY Ha Te, 10 HAI[IOHAIBHI Opra-
HU ONIKHU Ta MKJIyBaHHS HE MAlOTh MOXIIUBOCTI JOCTIIUTH YMOBH MPOKH-
BaHHs TUTHHHU 11032 MEXaMHU KpaiHH, a, OTXKe, i HaJlaTy BIaCHI BACHOBKH.

[Ipu aHami3i MOCTaBICHUX MHUTAaHb HACAMIICPE CJIiJl 3BEPHYTH yBary
Ha TaKi 3aKOHOJIaBYi ITOJIOKEHHSI.

3rigHo i3 4. 5 ct. 19 CK opraH omiku Ta MKITyBaHHS ITOJIA€ 0 CYITY MUCh-
MOBHI BUCHOBOK I[OI0 PO3B’sI3aHHS CIIOPY Ha IiJICTaBl BIJOMOCTEH, Ofiep-
YKAHUX y pe3ysIbTaTi 00CTeKEeHHS yMOB ITPO’KUBAHHA IUTHHHU, OaThKiB, 1HIITHX
0ci0, Kl 0aXarTh MPOXKUBATH 3 JUTHHOIO, OpaTH ydacTh y 1i BUXOBaHHI,
a TAKOX Ha ITiICTaBi IHIIKMX JIOKYMEHTIB, IKi CTOCYFOThCS cipaBu. B 4. 4 cT. 19
CK 3a3Ha4aroThcs KaTeropii crpas, y SKUX y4acTh OPTaHy OMIKH Ta MIKITy-
BaHHS € 000B’SI3KOBOIO IIPU PO3MIIAAL CYIOM CIOPIB, 110 BUILIMBAIOTH 13 Ci-
MeHHUX BigHOCHH. [0 HHX, 30KpeMa, Halle)KaTh CIIOPH IIO/I0: ) y4acTi OTHO-
ro 3 OarekiB y BuxoBaHHI TUTHHH (cT. 159 CK); 0) BH3HaUEHHS MicCII TIPO-
sxxuBaHHA AuTuHU (cT. 161 CK).

3 BUILEHABEICHOTO CIIYE, IO MIPH PO3IIISAL CYAaMU CIOPIB, IO BUILIH-
BaIOTh 13 CIMEHHUX BiTHOCHH, OPTaH OITIKK Ta MKJIyBaHHS: a) 0e3M0CcepeTHBO
Oepe y4acTh y CyJOBHX 3aciJlaHHSX; 0) Hajae Cyay MUCbMOBHI BUCHOBOK
II0JI0 PO3B’SI3aHHS CIIOPY (KUl 0a3yeThCsl HA OOCTEKEHHI YMOB IIPOXKUBAH-
Hs Ta/a00 IHIIUX JOKYMEHTaX, SIKi CTOCYIOTHCSI CIIPABH).

3rigHo 13 1. 74 [lopsaky mpoBaKeHHS OpraHaMH OTTKH Ta IMKJITyBaHHS
JUSTEHOCTI, TTOB’S13aHOT 13 3aXHUCTOM IPaB TUTHHU (3aTBepmkeHo [locTaHoBOIO
Kab6inery MinictpiB Ykpainu Bia 24 Bepecust 2008 p. Ne866) mig yac pos-
DSy CYAOM CIIOPiB Mi’K OaThKaMH| IIIOJI0 BUXOBAHHS JUTHHH OPraH OIIKA
Ta MKJITyBaHHS TI0/Ia€ Cy1y MMChbMOBHI BUCHOBOK ITPO CIIOCOOM YYaCTi OJTHO-
ro 3 0aThKiB y BUXOBaHHI IUTUHH, MICIIe Ta Yac iX CIIJIKYBaHHS, CKJIAJICHUN
Ha MiJICTaBi BiIOMOCTEH, oJiepKaHuX CIyK0010 y CIIpaBax JiTei B pe3yabra-
Ti IpOBeNIeHHS Oeciy 3 OaTbKaMH, JUTHHOIO, POIMYAMH, SIKI OepyTh y4acTh
y ii BUXOBaHHI, 0OCTE)KEHHSI YMOB TIPOKUBaHHS JIUTUHH, OATHKIB, & TAKOK
Ha MiJICTaB1 IHIMX JOKYMEHTIB, SIKI CTOCYIOTHCSI Bi/ITIOBiAHOI CTIIpaBH.

HagejieHi Buille 3aKOHO/IaBY1 MMOJIOKEHHST 3HAUTIUIA CBOE BIIOOPaKEHHS
y TIpoIleCyallbHOMY 3aKOHOAABCTBI, 3 SIKOTO CJIJIy€, 110 OPTaH! OIKH Ta ITi-
KITyBaHHS 3aiIMar0Th CAaMOCTIIHE TIpoIiecyallbHe CTAHOBHIIE, OEpydn y4acTh
y cyaoBii crpasi (4. 6 ct. 56 LIIK).

[Monoxenus 4. 6 ct. 57 HUIIK naroTh migcTaBu sl BUCHOBKY, IO I1i
Cy0’€KTH MalOTh IOPUANYHUN 1HTEpEC, OCKIIbKY BOHU HalilEHI IPaBOM BH-
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CIIOBHTH CBOIO AYMKY II[OI0 BUPIMICHHS CIIPABH IO CYTI, IO CYTTEBO Bipi3-
Hs€e 1X Bij crermianicta Ta eKcrepra B CyloBoMy mpoueci. Taka opuaudHa
3aiHTEPECOBAHICTh IMOB’s13aHa 3 KOMIICTEHIII€10 BiIMOBIIHUX OPTaHiB 1 HE HO-
CHUTB IIMBUTLHO-TIPABOBOTO XapaKTepy, OJHAK 30epirae FOpUIMIHHNA XapakKTep,
00 BUIUTMBAE 3 KOMITCTEHIIIT BKa3aHuX oprauis [1; c. 12].

Mix THM, IPaBOBHIA CTaTyC BUCHOBKIB BKa3aHHUX OPraHiB y YHHHOMY
3aKOHO/IaBCTBI 3AJIMIIAECTHCS HEBU3HAYCHUM, IO MPU3BOIUTH J0 JTUCKYCIiii-
HOCTI IUTAHHS PO iX 3HAYCHHS IS CYLY.

VY 4. 2 c1. 57 LIIK BUCHOBKH BJIaJIHUX OpPTaHiB HE TMepen0adeHi B IKOCTI
3aco0y joKka3zyBaHHs. Takuii BACHOBOK HE Ma€ ISl Cyy Harepea BCTaHOBIIe-
HOT'O 3HAYEHHsI, Cy/l HE MOB’sI3aHUI J10BOJIaMH, BUKJIaJIEHUMHU Y HboMy. Cyn
MOXE HE TIOTOIUTHCS 3 BUCHOBKOM OpTaHy OMIKH i MIKITyBaHHS, SKIIO BiH
€ HeJIOCTaTHhO OOIPYHTOBAHUM, CYTIEPEUUTh IHTepecaM AUTHHH (4. 6 cT. 19
CK). Onnak, y Oyap-skoMy pa3i Cyz IIOBHHEH BU3HAYHTH MOTHUBH, 3 SIKAX BiH
BBA)KA€ BCTAHOBJICHOIO HASBHICTb 200 BiACYTHICTH (haKTiB, BUKJIAAECHUX Y BU-
CHOBKY OpraHy Jep>KaBHOI BJIQJIM UM MICIIEBOTO CaMOBPSIyBaHHS, Oepe
JI0 yBaru abo BiIXHIISE HOTO.

OpraHu IepKaBHOI BIIQJH Ta MICIIEBOTO CAMOBPSITyBaHHS HaJaf0Th CBOT
BHCHOBKHM HE 3 METOIO PO3’sICHEHHS, BIJJMOBIJHO iX BUCHOBKH HE HOCSTh
KOHCYJIBTaTUBHOTO XapakTepy. Taki BUCHOBKHM MalOTh Ha METi 3aXUCT 3aKOH-
HUX IMpaB Ta iHTepeciB 0coOu. OCOOIMBOIO METOKO Y4acTi Y CYIOBOMY MPO-
neci cy0’exTiB, epeadadenux ct. 56 LIK, € 3axucT «4qyxoro» iHTEpeCy BiJl
cBoro iMeHi. To6To, BUCHOBOK OpraHy OMIKH 1 MiKJIyBaHHs MOBUHEH MICTUTH
He TiabkHu (paKTU4HI 0OCTAaBHHM, BCTAHOBIICHI MiJl 4ac TOCTIHKSHHS THX
YH 1HITUX MTUTaHb, 0 CTOCYIOTHCS TUTHHHU, aJie 1 BACHOBKH 3 MIPHBOMY ITHX
(akTiB (I0Ka3iB), a TAKOX MO3MIIIFO MO0 TOTO, SIK [IOBUHHA OyTH BHpIiIlIeHa
crpaBa, BUXOASYM 3 11 00CTaBHH, 3 YpaxyBaHHSM 3aBIaHb i3 3aXUCTy IpaB
Ta iHTepeciB aitei [1; c. 14].

OTKe, BUCHOBOK BJIaJTHMX OpraHiB MICTHTb JIBI CKJIaJIoBi: 1) BimomocTi
po (akTH, Ha OCHOBI SKHX CYJ] BCTAHOBITIOE HAsIBHICTh a00 BiJICYTHICTH 00-
CTaBHH, 1[0 MAIOTh 3HAYCHHS [T IPABIIIBHOTO PO3IIISILY Ta BUPIIICHHS
CIpaBH; 2) pEKOMEHIAIlil0 KOHKPETHOTO OpraHy Ipo Te, Ik He0OXiIHO 3 TOU-
KH 30pY JIepKaBHOTO iHTepecy (3aXUCT MpaB Ta IHTEPECiB JIITEH) BUPIIIUTH
CIIpaBy, TOOTO BUCHOBOK ITPO (hakTH Ta mpaso [1; c. 14].

HenananHs BUCHOBKY OpPraHOM OINIKH Ta MIKITyBaHHS, SKHU 3allydeHUI
JIO Y4acTi y CpaBi, MOXKe BiIOYTHUCS SIK 13 Cy0’ €KTUBHHUX, TaK 13 00’ EKTUBHHUX
npuduH. /o OCTaHHIX SKpa3 1 MOXKHA BITHECTH NepeOyBaHHS TUTHHU 32 MEX-
aMHM KpaiHu, Ha HETIKOHTPOIbHII TepuTOpii TOIIO.
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3TriIHO MOJIOXKEHB CT. ¢T. 251-252 1I1K Bka3aHe He MOXKE CITyTyBaTH Iif-
CTaBOIO 3yIIMHEHHS MPOBAHKEHHS Y CIpaBi.

Be3ymMoBHO, y BUIaAKy HEMOXKIMBOCTI HaJJaTH BUCHOBOK, SIKUH IPYHTY-
€TbCA HAa OOCTEKEHHI YMOB, OpraH OIKHY 1 MIKJIyBaHHS 3 METOIO 3aXUCTY iH-
TepeciB TUTHHU Ma€ BUKOPHCTATH BCI MOXKIIUBI BapiaHTH OIEPIKaHHS iH(POp-
Marlii 1 OI[iHKY 00CTaBHH, 1110 CKJIAJIMCS, 1 38 MOMIIMBICTIO HAJIaTH BUCHOBOK
3 MOCWJIAHHAM Ha Oeciau 13 poauyaMu, 3HAHOMUMHU, a00 3 MOCHJIAHHAM
Ha 1HII1 JOKYMEHTH Ta i3 BKa3iBKOIO Ha Te, 10 00CTEXKUTH Oe3M0CepeHbO
YMOBHU NPO’KUBAHHS HEMOXKIIUBO.

OpHak BUHECEHHS PIILIEHHS Y CIIPaBl HE MOXKE CTABUTHUCS y 3aJIEKHICTD
BiJI HASIBHOCTI UM BIJICyTHOCTI BiITIOBIIHOTO BUCHOBKY. AJDXKe 3riHO 13 4. 1
ct. 2 LI1K 3aBraHHsIM HUBLIBHOTO CYJJOYMHCTBA € CIIPABEJIMBU, HeyIepe/-
KEHUH Ta CBOEYACHUU PO3MIIS] 1 BUPILICHHS LMBIJIBHUX CIPaB 3 METOIO
€(heKTUBHOIO 3aXHCTy MOPYILICHUX, HEBU3HAHUX a00 OCIOPIOBAaHUX IPaB,
cB000/ 4 iHTepeciB (izuyHux ocid. Opranu Aep>kaBHOI BIAAM 1 MICLIEBOTO
CaMOBpsIyBaHHs, HaJJal0Oul BUCHOBOK, JIIOTh IapasieibHO i3 CYJJOM — 3aXU-
Ial0Th MpaBa Ta IHTEPECH JUTHHH 1 TUM CaMUM (B 1J1eaJIbHOMY BapiaHTi)
JIOTIOMAraroTh Cy[ly 3I1HCHIOBATH 3aXUCT BiAnoBiaHo 10 4. 1 ct. 2 LIIK.

OpHak, He BUNHEHHS TaKUX 3aXUCHUX il 3 00Ky BJIaJIHOTO OpraHy y BH-
IJIs1711 HETIOJJaHHSI BUCHOBKY HE MOXE CIIyTyBaTH MiACTaBOIO /Ul BiAIMOBH 200
JUIS 3BOJTIKAHHS y 3aXUCTI 3 00Ky Cyay. AjKe 311HCHEHHS TPaBOCY/s, 3aXHCT
MIpaB Ta IHTEPECIB AiTell HE MOXKE CTABUTHCA Y 3aJI€KHICTb BiJl MOXKIMBOCTI
3I1ACHEHHS BIaJHUMU OPraHaMU CBOIX TOBHOBAXKEHb.

ToMy y BUIaJKy HEHaJaHHS BUCHOBKY OPI'aHOM OIIIKH Ta IMiKJTyBaHHA,
3ally4yeHUM JI0 Y4acTi y CIpasi, CyJl MOXKe HAJaTH TOJATKOBHIA CTPOK BiJIO-
BiJTHOMY OpraHy, BiKJIaBIIN PO3MIsA ciipaBu. OJHAK BiIMOBUTH Y BUHECEH-
Hi pillIGHHS Yy CIIPaBi YK 3yIMHUTH MTPOBAKEHHS Y CIIpaBi yepes BiACyTHICTh
TaKOro BUCHOBKY CYyJl HE MOXe.

Taxox 13 YUHHOTO 3aKOHOJIABCTBA HE CIIIAYE, 110 BUCHOBOK OpPraHy OIiKH
Ta MiKJTyBaHHS MOXe OyTH €IMHUM JOIMYCTUMHM JI0Ka3oM 3a 4. 2 ct. 78 LITIK,
KOJI 00CTaBMHHU CIIPaBH, AKi 32 3aKOHOM MaIOTh OyTH MiATBEP/PKEH] IEBHUMHU
3aco00aMu JI0Ka3yBaHHS, HE MOXYTb IiATBEPIKYBATHUCS 1HIIMMHU 3ac00aMU
nokasyBaHHs. ToOTO B OKpeclieHOMY BUIAJIKy HE 3aCTOCOBYETHCS MPABUIIO
PO Te, 110 JAONATKOBI JOKa3H MOXKYTh JIMIIE TOTIOBHIOBATH Ta KOHKPETHU3Y-
BaTH, a HE MIMIHATH T1 JOKa3H, K1 BIAMOBIAHO JI0 3aKOHOAaBCTBA BU3HAUEH1
SIK HeOOX1/TH1 I0Ka3u MEeBHUX 0OCTaBUH.

BpaxoByroun 3a3HadeHe, y pasi BIJICYyTHOCTI BUCHOBKY CyJ Ma€ pHHMAaTH
pILIEHHS, BUXOASUM 13 1HIIUX JOMYCTUMHUX Ta HAJIEKHHUX JIOKa3iB, SIKi Mic-
TATBCS y MaTepiajiaX CIpaBH.
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o cTocyeThes (paxOBUX BHCHOBKIB BiJIIOBITHHX OPTaHiB iHO3EMHHX
Jiep>kaB, TO BOHHM HE € BUCHOBKOM OpTaHy OIIKH i MIKITyBaHHS B PO3YMiHHI
4. 5ct. 19 CKtau. 6 ct. 56 LIIK.

TuMm He MeHII Takuil (paxoBHH BUCHOBOK MOXKE SIBIISITH COOOI0 OKpeMUit
MMCBMOBUH HaJIe)KHUN Ta JOMyCTUMUH JToKa3. ToOTO 3a CBOEIO IOPUINUHOIO
MIPUPOIOI0 TAKUH BUCHOBOK MOYKE PO3I[IHIOBATHCS JIMIIIE SIK 3aCi0 JOKa3yBaH-
HS, aJDKE MOXKE MICTUTH BIZIOMOCTI TIPO (paKTH, HAa OCHOBI SIKUX CYI BCTAHOB-
JIIO€ HAsIBHICTH 200 BiJICYTHICTH OOCTABHH, 1110 MAFOTh 3HAUCHHS JIIS IPABHITh-
HOTO PO3IISITY Ta BUPILICHHS CIIPaBH. | Takuii T0Ka3 Ma€ OI[IHIOBAaTUCS CYIOM
3a mpaBmiaamu cT. 89 L{I1K 3a cBoiM BHYTpIIIHIM IIEPEKOHAHHSM SIK OKPEMO,
TaK 1y B3a€EMO3B’SI3Ky 3 IHIIMMH JJOKa3aMH.
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EKCTPAKIUA SIK CIIOCIB 3AXHUCTY ITPAB
HNOoAPYK/KA HA MAUMHO B YMOBAX BIMHHA

JecsiTuii pik Halla JiepKapa )KMBE B YMOBaxX HEOTOJIONICHOT BIlHHU, 01i1h-
1€ JBOX POKiB — B YMOBaxX BOEHHOI'O CTaHy.
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Yac, mo BXe MUHYB, 1 MMOMIi, IO PO3TOPTAIOTHCS 3apa3, CBITYATh PO
HEMOXKIIUBICTh 3QJIMIIATH Haxajl 103a yBarow Buknuku Yacy, irHopyodu
npoOieMH aJeKBaTHOTO PETYNIOBaHHS CYCHiIbHUX BiHOCHH, 0COOJIMBO
y Tally3i IUBIILHOTO MTPaBa, MONIYKH aJallTHBHOTO TIAyMadeHHsI HOPM TIpaBa,
10 BXE iICHYBaJIM paHillle, alie Ha0yBarOTh HOBOTO CEHCY 1 3HAYEHHS B YMO-
Bax Biifnn.

Sk 3a3nauaB K. pon Knaysesin, «BiiiHa ... Ile «aKT HACHJIbCTBA, KU
Ma€ Ha METi 3MyCHUTH NPOTUBHUKA BUKOHATH Haury Boso» [1, c. 8—11]. dus
JOCATHEHHS 11€1 METH 3/11HCHIOEThCS KOMITJIEKC 3aX0/1iB, CIIPSIMOBAaHMX Ha 3a-
XOTUICHHSI Uy>KUX TIPUPOTHUX, CHEPTETUYHHX Ta JIFOJICBKUX pecypciB. Binrak
WIEeThCs PO TaKi Kareropii sk «30pOoWHNN KOHQITIKTY, «BIHCHKOBA CKCIIC/IH-
1isD», «IHIUJACHT», «BTOPTHEHHS», «CIICIlialbHa BOEHHA OTIepallis, «IHTep-
BEHILS» Ta iH.

Y MiKHapoaHO-IIpaBoBUX AoKyMeHTax (I'aa3bki konBeHii 1907 p. Ta iH.)
TEpMiH «BiifHa)» HE Ma€ YITKOTO 3MiCTOBHOTO HATIOBHEHHS, a 3 MOMINPEHHIM
KOHIICTIIIT «riOpuaHa BiliHay aedinimii y il ramxysi cTaroTh JAenaii OiibIn
HETIEBHUMH.

Ha Hanry gymKy, BHACTIIOK HETIOCTATHBOT «(hOPMaIIi30BAHOCTI, & TAKOXK
«TIOPUAHOCTI» BifHM, yCi Il POKH TPABOBE PETyIIOBAHHS IIUBLIBHUX Ta Ci-
MEHHUX BITHOCHH BiI0OyBajOCs MPAKTUYHO HA THX CAMHX 3acajax, 1o i pa-
Hile, 6e3 BpaxyBaHHs TOTO, 10 YKpaiHa (hakTHUHO nepedyBaia y CTaHi BiHU.

CiM’s Ta u1F00 B YMOBaX BIMHU € OJIHI€I0 3 HAWOUIBII BPa3IMBUX COIli-
QIBHUX IHCTUTYIIIH.

[Ipobaemu 3aXuCTy TpaB MOAPYIOKS HA MAHO y 3B’SI3KY 3 BOEHHUMH
JUSIMH iICHYBaJ1a I 10 TOBHOMACIITaOHOTO BToprHeHHs 2022 poKy, 0co0u-
Bo B OPJIJIO. Curyanis noripmmiacs, Koju BiiiHa niepeiinma y ¢a3y 3aro-
CTpPEHHS, 1110 BUCYHYJIO BUMOTH CYTTEBOTO ITiABUILEHHS €(h)eKTUBHOCTI MeXa-
Hi3My [IPaBOBOTO PETYITIOBAHHS TaKUM YMHOM, a0W BPaxOBYBaTH TPH CUTYa-
mii: 1) mpobnemu, moB’s13aHi 3 mepeOyBaHHIM HOAPY K (200 OTHOTO 3 HUX)
y 3CY; 2) npoGiiemu, 1moB’s3aHi 3 iepeOyBaHHIM MOAPYXKs (200 OHOTO
3 HHUX) Ha OKYITOBaHHUX TEPUTOPISX, Y «Cipiii 30HI», 30HI OOHOBUX JIil (KON
JKOZICH 3 MOAPYXKs He 3Haxonutbes y 3CY, He € dirypaHToM aepxaBu
To110); 3) mpobieMu, MoB’sA3aHi 3 nmepeOyBaHHIM MOAPYAOKS (200 0gHOTO
3 HUX) y BUMYIIIEHi emirparii

VY KOXXKHOMY 3 X BHIIJKiB KOMYHIKaIlil YCKJIQHEH], 0 YTPYIHIOE pe-
ai3aIliio Mpap MOIPYkIKS — YYACHHUKIB BIJIHOCHH CIUIBHOT BIACHOCTI.
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[Momonaru ix 6e3 po3mixy MaifHa y MOPSIIKY, TepeadadeHuM 4. 2 cT. 69
CK VYkpainu, Doapyxoks MOXKe 33 JOIIOMOTO0 BUALTY MaifHa.

3ayBaXXMMO, 1110 iCHY€ JlyMKa HiOW CIibHE MallHO MOAPYXOKS MOXKHA
JIUIIE PO3IUTATH, JIe BUIUIMTH 3 HHOTO YaCTKY HEMOXITUBO, OCKIJIBKH Y CITUTh-
HOI CyMICHOI BITACHOCTI TOIPYOKS € JIHMIIE TBa BIACHUKA, & BIITaK BUMOT'a
OJTHOTO 3 HUX PO BUJICHHS YacTKK Oysa O piBHOLIHHOIO BUMO31 PO MOL
MmaitHa [2, c. 113].

Onnak, y ct. 67 CK VYkpainu figeTscst mpo mpouenypy BU3HAUCHHS
Ta BUJIJICHHS Y HATYypl YaCTKH Y MPaBi CIIJIBHOI CYMiCHOT BJIACHOCTI ITO-
JIPYAOKS K HE0OX1JHOT YMOBH YKJIaJI€HHS OJHUM 3 MOJIPYKAKS TOTOBOPY
KYIIiBIi-TIPOAAXY, MiHU, AapyBaHHs, JOBIYHOTO YTPUMAaHHS (JOTISAAY),
3aCTaBH MOJI0 CBOET YACTKH Y TIPABi CMIJIBHOT CyMiCHOT BIACHOCTI 3 1HIIIOIO
oco06oto. [Ipo BUIIIEHHS YaCTKH B HATYPl y CHIJILHOMY MaifH1 TIOJPYHOKS
Waetbest Takoxk y 4. 1 ¢r. 73 CK VYkpainwu [3, ¢. 179]. BiagnosinHo g0 4. 2
cT. 69 CK Ykpainu noapysxxs MOXKe yKIacTH JOTOBIp AK PO MOALT XKUT-
JIOBOTO OYIMHKY, KBAaPTHPH, IHIIOTO HEPYXOMOT0 MaifHa, Tak i Mpo BUALI
HEPYXOMOI'0 MaifHa JPY>KHHI, YOJOBIKOBI 31 CKJIaJly yChOT'O MaifHa Io-
TIPYOKS.

OTKe 3aKOH OIEpy€ MOHATTIMU «IOALDY Ta «BUIILD SIK KATETOPISIMU Pi3HO-
ro nopsiKy. Tomy Moyke HTHCS OKpEMO PO BUAIT YACTKU OHOTO 3 MOAPYOKS
Y CIUTBHIN BIACHOCTI 0€3 MPUITMHEHHS PEXUMY CIUTBHOT CYMICHOT BIACHOCTI,
sikuid 3. B. POMOBCBKa 3amporioHyBaia iMCHyBaTH «EKCTPaKIish [4].

3ayBa)KUMO, 1110, TIOMIPH ICHYBaHHS 3aKOHHOTO (JIETalIbHOI0) Ta JOrOBIip-
HOTO PeXHUMIB MaliHa MOIPYXOKS, B YKpaiHi BCTAHOBJIEHO, 110 TPiOPUTETHE
3aCTOCYBAHHS Ma€ JOTOBIPHUH PEeXXHUM MaifHa MMOAPYXOKS, Y pas3i BIICYTHOCTI
JIOTOBOPY 3aCTOCOBY€ETHCS JIETATBHUAN pexuM [5, c. 291]. Bogrouac BcTaHOB-
JICHHS JIErajJbHOTO PEXUMY MaiiHa MOAPYX KA HE BUKIIIOYAE MOXKIUBOCTI
BUPIIIYBATH OKPEMi TUTAHHS MaiHOBOTO XapaKkTepy MK OAPYHOKIM 3a JI0-
IIOMOTOIO JIOMOBJICHOCTEH Mi’K HUMH, B MEKaX 1CHYIOUOTO PEXKHUMY, 30KpeMa,
BU3HAUCHHS Yy CIIUTBbHIHM CYyMICHIN BJIACHOCTI MOJPYXOKS HAJIKHOCTI KOHKPET-
HOrO MaiiHa OJTHOMY 3 HHX, 03 3MiHH PEXKHMY CIIBHOT CYyMICHOT BIACHOCTI.

3aKOH J03BOJISE HOAPYOKIO 32 B3a€EMHOIO 3r0JI0K0 BCTAHOBIIIOBATU TAKOXK
0Co0IMBHUIT TOPSAAOK 3A1MCHEHHS TIpaBa CHUIBHOI cyMicHOI BiIacHocTi. Kpim
TOTO, 3aKOH JI03BOJISIE TIONPYOKIO YKIIaIaTH MiXK COO0I0 TOTOBOPH Ta PO3IIO-
PSILKATHCS MatHOM, IO € 00’ €KTOM CIIUTEHOI CYMICHOI BITaCHOCTI ITOAPYKKS,
3 JOTPUMaHHSIM MEBHUX YMOB.

ITpu oMy, Taki BiTHOCHUHU HE 000B’S3KOBO MalOTh O()OPMITIOBATHUCS
y (opMi MHCBEMOBOTO TOTOBOPY (OCKUIBKH HE HIETHCS MpPO MOJLT MaifHa),
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(dopMy obupae came MOAPYIOKS, BPaXoBYIOUH (ifyniapHHHA XapakTep CTo-
CYHKIB MK HUMH. Tak, BianmoBigHo 110 cT. 66 CK Ykpaiuu noapyxxs Mae
MIPaBO JOMOBUTHUCS MK COOO0IO ITPO MOPSIIOK KOPUCTYBAHHS MafHOM, ITI0 HOMY
HAJIGKUTh Ha MpaBi CIUIBHOT CyMICHOI BIACHOCTI. 3a3BHYail Taka JJOMOBJIE-
HICTB € YCHOIO, OITHAK MTOIPYOKS M€ TIPAaBO YKIIACTH BiITOBITHUA MHCEMOBHI
JIOTOBIp, a TAaKOX MOCBLAYUTHU HOro HOoTapianabHO. JlOroBip nNpo NOpsaoK Ko-
PHUCTYBaHHS ’KUTJIOBUM OYyMHKOM, KBaPTHPOIO, 1HIIOI0 OYIiBIICIO YU CHIOPY-
JIOI0, 3eMEITLHOIO JIUISTHKOIO, SIKITIO BiH HOTapiaIbHO IMTOCBITYCHUH, 3000B’ 13y€
MIPaBOHACTYITHUKA JPY>KUHU Ta YOJIOBIKA.

CyTb BUILTy IEBHOTO MaiiHa MOJAPY>KKs 31 CKIIaay CIUIBHOTO MaifHa 1o-
JISITA€ B TOMY, 1110 HOAPY>KAKSI Ma€ METOIO 3MiHUTH MIPABOBUH PEXUM YaCTUHU
MaifHa (KOHKpPETHOTO MaifHa, peueil), He IPUNUHIIOYH iCHYIOUHH 3araabHAN
PEXHUM CIIJILHOT CyMICHOT BJIACHOCTI, a BIJTaK BU3HAYA€E MIiJACTaBH, 00CST
1 TOPSIIOK PO3MOPS/PKEHHS M KOHKPETHUM MaiHOM.

Buzin neBHoro MaitHa mozpy»kKd 31 CKJIQAy MaifHa, Ha sIKe y MOAPYXKIKS
€ TIPaBO CIIJIBHOI CyMiCHOT BIACHOCTI, € CTIOCOOOM ITPUIMHEHHS ITpaBa CIIiib-
HOT CYMICHOI BIIACHOCTI caMe Ha IIe MaliHO 1 BHHUKHEHHS IpaBa 0COOUCTOl
MIPUBATHOI BIIACHOCTI Y TOTO 3 MOAPYKIKS, HA KOPUCTD SKOTO OyJIO BUIIJICHE
e MaitHo. ToMy MU MOXKEMO FOBOPUTH PO YACTKOBE NMPUIMMHEHHS MpaBa
CHIIBHOT CYMICHOI BIACHOCTI OJPY>OKs, OCKUIBKU HAETHCS HE PO BCE Maii-
HO, a PO OKpeMy pid (CYKyIHICTh pedeh).

CyTb BHIUTY HEpyXOMOTO MaifHa (a Ha IpaKTHUIll HaigacTime HaeThes
caMme IIpo HepyxoMe MaifHO) 31 CKJIa/ly CIIJIbHOTO MaifHa MOAPY>KKsI MONArae
B TOMY, 1110 SIKII[O OJIMH 3 TIOAPYAOKS 32 3TOMIOF0 1HIIOTO 3 MOAPYKAKS y 100po-
BIJIBHOMY MOPSZIKY Oa’kae 3MiHUTH MPABOBUH PEXXNUM OIHOTO 00 €KTa HEPY-
XOMOCTI (KHTJIIOBHU OyJAMHOK, KBapTHPa, HEXKUTIOBE MPUMIIICHHS, TOIIO)
Ha 0COOMCTY MPUBATHY BIACHICTh, TO Ma€ OyTH YKJIaJJeHUI JOrOBIp PO BUALIT
HEPYXOMOTro MaiiHa 31 CHUIBHOI CyMiCHOI BIaCHOCTI B OCOOMCTY NPHUBATHY
BJIACHICTH OJHOIO 3 HUX.

3aKoH He 3a00pOHsE BUILI TAKOXK OYIb-SIKOTO IHIIOTO MaifHa, SKe
€ 00’€KTOM TIpaBa CIIBHOI CYMICHOT BIaCHOCTI ITOIPYMOKS.

CTOCOBHO 1HIIOTO MaifHa, IPaBO CHIJIBHOI CYMICHOI BIaCHOCTI Ha HbO-
ro 30epiraeTbes 3i 30epeKEHHAM 17jeaNbHUX YaCTOK MOAPYAOKS y LBOMY
MaifHi.

HaocTtanox 3a3Ha4yuMO, IO CYTh BHIITY MEBHOTO MaifHa MOIPYIOKSI
31 CKJIaly CHUIBHOTO MaliHa MOJPYXGKS MONArae B TOMY, IO MOAPYAKST Mae
METOIO 3MIHHUTH NPaBOBHUH PEKUM YACTHHH MaiiHa (KOHKPETHOTO MaiHa,
peudeit), He TPUITUHAIOUN ICHYIOUHH 3aralbHAN PEXXHUM CIIIIBHOI CyMicHOL
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BJIACHOCTI, a BIITaK BH3HAYAE MIACTABH, OOCST 1 OPSIIOK PO3MOPSIKCHHS
UM KOHKPETHHM MaiHOM.

HopmaruBHOI0 0CHOBOIO [UIsl Takux pimiens € cT. 69 CK Ykpainu, sika
nepeadadae mpaBo APYKUHH 1 YOJTOBIKA Ha ITOJIIJT MaiHa, 1110 HAJICKUTh iM Ha
MpaBi CIUTFHOI CyMiCHOT BIACHOCTI, HE3aJIe)KHO BiJ po3ipBaHHs NUT00Y. Taxk,
IpY’KUHA 1 YOIOBIK MAIOTh IIPABO PO3AUTUTH MAaWHO 33 B3aEMHOIO 3TOHOI0
30KpeMa YKJIABIIHW JIOTOBIp MPO MOJIN MaiHa, Mo € Y CHiIbHIA CyMiCHIN
BJIACHOCTI.

Sk 3a3HaUANOCS BUIIE, TaKi Ail (pIIICHHS) MOXKHA Ha3MBATH «CKCTPAKITi-
€10 MaifHa». Pa3oMm i3 THM, 3ayBa’kuMO, 110 Yy I[bOMY Pa3i BUHUKA€E MUTAHHS
PO CHIBBIIHOIICHHS IBOTO (TIEBHOIO MIipOIO — YMOBHOTO) TO3HAYCHHS 3 I10-
HATTSAM «BUJILT HEPYXOMOTO MaifHa JAPY>KWHI, YOJIOBIKOBI 31 CKIIaay yChOTO
MaiftHa oYK, 0 MICTUThCA y a03.2.4.2. ¢T1.69 CK .

OCKUTBKH Ha BIIMIHY BIJI «BUILIY», «CKCTPAKIis» HE 3raly€eThCs
y ciMeHHOMY 3aKOHOJIaBCTBI, ii BUKOPUCTAHHS MOTPeOye 10JaTKOBOTO 00-
IPYHTYBaHHsI, III0 MOXXHA 3pOOUTH, BUXOASYH 13 3arajbHHUX 3acaj IpaBa
1 MOXJIMBOCTEH JIOTOBIPHOTO PETyJIOBAHHS WX BIAHOCWH, PO3IIISAIA0YN
ix yepe3 npusmy [Ipunuunie DCFR (Draft Common Frame of Reference)

[6].
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Yepneca B. M.

OOKMOP 10PUOUYHUX HAYK, OOYEHM

Kuiscokuii Hayionanvruii ekoHoMiuHul yHigepcumem
imeni Baouma 'emovmana,

npogecop xagpedpu npusammnozo npasa

BIK YCHUHOBJIFOBAUIB 3A 3AKOHOJIABCTBOM
JNIMCHUX I HOTEHIIMHUX JIEP)KAB-YWIEHKHAHbD €C,
KOPOJIIBCTBA HOPBET'ISI TA HIBENIIAPCBKOJ
KOH®EJIEPAIIIL

Koxna nutHHa, sk KoHCTarye Hama cydacHuIs JI. M. Tokapuyk, «3a-
CITyTOBY€E Ha IACTIMBE TUTHHCTBO B YCiX MOTO MPOsIBaX, HA OTOYCHHSI JIFOOOB’ 10
1 TypOOTOO CIM’T, 3aXHCTOM JIep)KABH, CyCIIJIbLCTBA Ta IPOMAIH, HA MOXIIH-
BICTh POCTH T ITOBHOI[IHHO PO3BUBATUCHY [ 1, €. 5]. CXBaseHHS PO3MOPSIHKEH-
M KabGinety MinictpiB Ykpaiau Big 09.08.2017 Ne526-p HanionanbHoi
cTparerii peopMyBaHHS CUCTEMH IHCTUTYIITHOTO OTISAY Ta BUXOBaHHS
3yBaJIO MUTAHHS MPO 3aCTOCYBAHHS MPABOBUX (POPM YIAIITYBAHHS CUPIT
Ta JIITeH, M030aBIeHUX 0ATHKIBCHKOTO MIKIYBaHHS, OJHIEIO 3 SIKUX € YCUHOB-
JICHHSL.

OcMuCIIeHHST TUTAHHSI PO BiK YCHHOBIIIOBAYIB 32 3aKOHOJABCTBOM JIili-
cHux (ABcTpiiicekoi Pecry6mixu, I'penbkoi PecrryOmiku, ITamiiicekoi Peciry-
omiku, Koponiscte Hanii, Icnanii, Hinepmanais, 1Benii, Jlarsilicekoi, JIu-
TOBCHKOT, [lopTyranbcekoi, XopBarchbkoi, DinmsHIchKO1, Yechkoi PecmyOmik,
Maunbth, Pecniyonik benbris, Ectonis, Ipnanis, Pymynii, Yropuuau, dene-
parusHoi PecriyOnikn Himewunnn) 1 norenuiitnux (Pecmy6niku Cep0is, I1iB-
HiuHOiI MakenoHii, Ykpainu) aepxaB-4wieHKHHb €Bporneicbkoro Corosy,
KoponisctBa Hopgerist Ta [lIBelinapcrkoi Kondeneparii € Haa3Bu4aifHO ak-
TyaJIbHEM. AJDKE «CIIOKOHBIKY B yCiX HAPOIIB 3aXUCT i IIOKPOBUTEIHCTBO HATT
CUPOTaMHU BBAXKAJIOCS T1IHOIO CIPABOIO, 31MCHIOBATIOCS 3 MOPAJIBHUX CIIO-
HYKaHb 1 BCUISIKO CXBaITIOBAJIOCS TPOMAJIChKICTION [2, ¢. 132].

3akoHOM Ykpainu «IIpo BHECEHHS 3MiH JI0 JIESKUX 3aKOHOJABYMX aKTiB
VYkpainu o0 ycuHosiaeHHs» Bij 10 kBiTHsI 2008 poKy MOJepHI30BaHO MPH-
mucH 4. 1 ct. 211 CimeiiHoro xopekcy YKpaiHu: yCHHOBIIOBAYEM TUTHHHA MOXKE
Oyt mie3matHa ocoba BikoM He monommie 21 pokxy, 3a BUHSATKOM KOJH YCH-
HOBITIOBaY € POIWYEM AUTHUHU. YN KOPETMIOETHCS 3a3HAYCHUN MiHIMaTIbHUN
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BIKOBHI IICH3 YCHHOBJIIOBAYA i3 MpUIHCcaMu €BPOIEHCHKOT KOHBEHIIIT PO
YCUHOBJICHHS JiTeH (mepemisiHyToi), paTudikoBanoo BepxosHoio Panoro
VYkpainu 15 mrororo 2011 poky? Tak, BimmoBimHo a0 4. 1 ¢T. 9 3ramaHoro
HOPMAaTHBHO-IIPABOBOTO aKTa AUTHHA MOXKE OyTH yCHHOBIJICHA JIUIIE, SKIIO
YCHHOBITIOBAY JOCSTHYB YCTAHOBJICHOTO 3aKOHOM i3 I[I€I0 METOI0 MiHIMalIb-
HOTO BiKy; TaKMH MiHIMaJbHUHN BiK HE MOXXe OyTH MEHIINM 3a 18 pokiB
1 OimpmM 3a 30 pokiB.

SIkwii MiHIMaTBHUH BiK 7SI TOTCHIIHHUX YCHHOBIIIOBAYiB YCTAHOBICHUIN
3aKOHOIABCTBOM 3apyOikHUX Kpain? Tak, y Ueckbkiit Pecmy6mimi — 18 pokis,
y Kopomnisctsi bensris, KopomiseTsi Icmanist — 25 pokis, B Koponisersi Hanis,
Kopomnisersi LIBemist — 25 pokiB, OHAK Y BHHATKOBHX BUIIAIKaX BiK MOXE
OyTu 3MeHIIeHUM /10 18 pokiB, a y ®panmy3skiit Pecmy6uini — 28 pokis.

VY gactuHi 3apyOiKHUX JepiKaB MiHIMaJIbHHUN BIK 3aJIC)KHUTh BiJ CTaTi,
nepeOyBaHHI B IIUTI001 Ta CIIOPIAHEHOCTI 3 AUTHHOI0. B ABCTpiiichkiit Pec-
myOiLi 71 JKIHOK, SIKi IParHyTh YCUHOBUTH JUTHHY, BCTAHOBJICHUH MiHi-
MaJlbHUH BiK ¥ 28 pokiB, 11t 9onoBikiB — 30 pokiB; y PenepatuBHiii Pec-
myonini Himewunau — 25 pokiB st oci0, siki He mepeOyBaroTh y nutooi, 21
PiK — Ii 9ac YCHHOBJICHHS JUTHHH IPYTOTo 3 MOAPYKXKS, ajle HE MCH-
mre 25 poKiB JUISL OMHOTO 3 TMOAPYXIKS 1 21 pik gpyroro — mix yac yCHHOB-
JIeHHS Tofpy>xxsM; y Jlarsilicekilt PecmyOmini — 25 pokiB i 21 poky — mix
yac yCUHOBJICHHS JUTHHU APYTOro 3 MOAPYXoks; y PecnyOmiui Ipnannisa —
30 pokiB, 21 pik — A7 TOAPYXKXKS 1 JUIsI pOAMUIB TUTHHH, SIKi IParHyTh
il ycunoButu. Y IllBeiinapcrkiit Kondeneparii mist ocobu, sika He mepe-
OyBae B uTIO0i 1 MparHe YCHHOBUTH AUTHHY, BCTAHOBICHUN MiHIMaIbHUI
BiK y 35 pokiB. Y KopomniBcTBi HopBerist MiHIManpHUI BiK YCHHOBITIOBaYa
CTaHOBUTH 25 POKiB, ajie 3aABHUK, SIKUH H0CST 20-THPIYHOTO BiKY, TAKOX
MOJKE O/IepIKaTH 3rojly Ha YCUHOBIJICHHS, SIKIIO 3asBHUK 1 AUTHHA TIOB’ A3aH1
OJTHE 3 OJTHUM.

VY neskux aepxaBax-uJeHKHHAX €Bpornelicskoro Coro3y (B Yropuiusi,
PymyHii) Ta nepkaBax-kKaHIuAaTKax Ha BCTyn 10 €Bponelickkoro Corosy
(mpumipowm, y [TiBHivHI MakenoHiT) MiHIMAIEHHI BiK UTS 0Ci0, SIKi IParHyTh
YCHHOBHTH JUTHHY, HEC BCTAHOBJICHHH.

3aKOHOIAaBCTBOM PIi3HHX JCPKaB TAKOXK YCTAHOBJICHO MiHIMAaJIbHY BIKOBY
PI3HHIIIO MIX YCHHOBIIOBaYeM i iutrHOIO: Y KopomiseTsi anis Ta Koporis-
ctBi Icnanis — 14 pokis, y Kopomnieri benbris, Yipaini, ®panmy3pkiit
Pecmy6miti — 15 pokis, IlIBeftnaperkiii Kordeneparii — 16 pokis, y Uechkiit
Pecmy0mirti — 16 pokiB (Y BHHATKOBUX BHITQIKaX PI3HUIIO Y Billi MOXKe OyTH
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3MEHIIICHO), B ABCTpilichKiit PecmyOmini, [Tamificekiit PecmyoOmini, Kopomis-
ctBi Hinepnannis — 18 pokis, y Jlarsiiicekiit Pecry6umini — 18 pokiB (Taka
BUMOTa MOYKE HE JOTPUMYBATHCS i 9aC YCUHOBIICHHS TUTHHH APYTOro
3 MOJIPYXIKS, @ TAKOXK Yy pasi, SKIIO MK YCHHOBJIIOBAYEM 1 YCHHOBIICHOIO
IUTUHOIO CKITAJIHCS «iCTHHHI BITHOCHHU» Matepi (0aTbka) Ta TUTuHH), y Jlu-
TOBChKil PecryOmini — 18 pokiB (I1iJ] 4ac yCHHOBJIEHHS JiTel APyroro 3 mo-
JPYXOKS PI3HUITIO y Billl MOXe OyTH 3MeHIIeHo 10 15 pokiB), y PymyHii —
18 pokiB (Cy/1 3 OMiKKH MO>KE JIO3BOJIMTH YCHHOBJICHHSI Y Pi3HHMIII Y Billi B 16 po-
kiB), y Koposiectei Hopserist — 20 pokiB.

VY 3aKOHOIABCTBI OKPEMHX JCPHKaB YCTAHOBICHO MaKCUMAaJIbHY BiKOBY
pi3HHLIO SIK yMOBY ycuHoBJIeHHs. Y KopomniBeTsi Jlanist, Itaniiicekiit Pecy-
omini, Koponieersi Hinepnannis, @innsHAchKiid Pecrnybmini BoHa craHo-
BuTh 40 pokiB. llIBelnapchkuii 3aKOHO/IABEIIb YCTAHOBIIIOE, IO TIOTPIOHO
HOPUAUIATA OCOOJIUBY yBary, sIKIIO BiKOBA Pi3HUIS MK YCHHOBIIOBAUYEM
1 YCHHOBJICHOIO TUTHHOIO TOHAJ 40 pOKiB.

B Yropmuni, IliBHiuniit Makenonii, Ha ManeTi, y PecrryOmikax Xopsarist
ta CepOist MaKCHMaJbHA PI3HUII HE MOXKE TICPEBUIITYBaTH 45 POKIB.

HuHi, Ha BIIMIHY BiJl YKpaiHCHKOTO 3aKOHOJIABYOTO PIIlICHHS, TEAKi 3a-
pyOiXKHI 3aKOHOAABIII BCTAHOBIIOIOTh KOHKPETHUH MaKCUMAalbHHUI BiK
ycuHoBioBadiB. Y JIutoBcekiit Pecmy6mini Bik ctanoBuTh 50 pokiB (y BH-
HSATKOBHX BHUMAIKaX CYJ MOXXE TO3BOJHTH YCHHOBIICHHS 0CO00I0, BiK SKOi
niepepuirye 50 pokiB), y ['perpkiii Ta [Topryraibebkiit Pecriy6ikax — 60 po-
KiB.

OTxe, Ha B3ipelb YECHKOTO JOCBIY, @ TAKOXK 3BAXKAIOUM HA MOTEHINA
npunuciB 4. 1 cT. 9 €Bponeiicbkoi KOHBEHIIIT PO YCHHOBIICHHS AiTeH (Tepe-
IJISIHYTO1 ), JOIUTBHO BHECTH 3MiHH J10 4. 1 ¢T. 211 CimeiHOTO0 KOjiekey Ykpa-
{HU, IO JO3BOJIITUMYTH OYTH YCHHOBIIIOBaYeM 0CO01, sIKa JOCSIIA MTOBHO-
nitTs (18 pokis).

[TpenmeTom MaiiOyTHIX HAYKOBUX PO3BLIOK MOXKYThH OyTH Taki MTUTAHHS:
a) 3a0e31eUCHHS TAEMHUII YCUHOBJICHHS JUTHHH B CBITOBHX ITPABOTIOPSIIKAX;
0) YCHHOBIICHHSI TOBHOITHROT 0COOU B KOMITAPATUBHO-TIPABOBOMY (DOKYCI.
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Yeuynin M. B.

Acnipanm kaghedpu midcnapoonoco npusamuozo npasa Haguanvho-
HAYK0B020 THCMUmMymy MidcHapoOoHux gioHocur Kuiscokozo HayionanvHoeo
yuisepcumemy imeni Tapaca [llesuenka

ITPOBJIEMA ITPABOBOI'O PEI'YJIFOBAHHSA
PAKTUYHUX HIJTIOBHUX B 3AKOHOAABCTBI
YKPAIHHU

B cyudacHiii Ykpaini Bce OLTBIIOTO TOMIMPEHHS Ha0yBa€e MPoIiec OHOBIICH-
HS pI3HOMaHITHUX Tay3ei Mpasa, 0 BUKIMKAHO CTPIMKHMU TpaHchopma-
L[iSIMU BCEPEIUHI YKPaTHCHKOTO CYCIUIBCTBA, SIK BiIOYINUCH BCHOTO 32 AEKib-
Ka OCTaHHIX JecaTiIiTh. OJHAK, HA IbOMY ()OHI, CYyTTEBO BUILIAETHCS caMe
ciMeliHe MpaRBo, sKe, He3BaKAIOUH Ha CBOIO BaXIIMBICTh, 10CI MICTUTh 0araro
paBoBHX IporayuH. OTHUM 3 HAaHOLTBIT OOMIOYNX THTAHb IS YKPaTHCHKO-
ro ciMeHHOTO IpaBa, I0Ci JIMMIAETHCS IPodIeMa MPABOTO PEryTIOBAHHS
(hakTHYHUX NUTIOOHHMX BIIHOCHH. JlaHe MUTaHHS HE € HOBUM /I YKpaiHW,
SIK 1 17151 BChOT'O CBITY, aJPKE TAKUI THIT TPABOBITHOCHH 3aBXK/TH iCHYBaB TIOPSIIT
13 OQIIIIHOO Ta PENITiHHO (OPMOIO NITHO0Y, BITOMHIA 3 JaBHIX YaCiB Ta MaB
Halpi3HOMaHITHIII Ae(iHiLil: Big «KoHKyOiHaTy» y yacu JaBHboro Pumy
10 «auKoro nutto0y» B XIX ct. OfHak, 3Ha4HUH niepiof yacy pakTU4Hi NUTH00-
Hi BIIHOCHHH 3HaXOJMJIMCH 11032 MPABOBHM II0JIEM Y Maiike BCiX MPaBOIO-
pSIKaX, 1 CUTYallis TTovajia 3MiHIOBAaTUCh BIJTHOCHO HENIO/IaBHO, a came B 11 mo-
nosuHi XX cT. Hapasi, mpo0siema BU3HaHHS (paKTHYHKUX MUTFOOHUX BiJTHOCHH
Ta iX MOXKJIMBE PABOBE PETYJIIOBAHHS € HAraJbHUM 3aBIaHHIM JIJIsl IPABHH-
KiB 06aratboX KpaiH Ta, y TOMy 4HCIHi, YKpaiHu. AfKe, 3TiTHO 3 CBITOBUMHU
TEHICHIIISIMH, CTIOCTEPITa€ThCsl 3HAYHUH CIaJl IHTEpecy TPOMAJISH JI0 YKJIa-
JaHHs o(piniHHOTo a00 peNiriiHOTo L0y, a (GaKTUYHI IITFOOHI BITHOCHHH,
HaBIaKkK, HaOyBalOTh Bce ONBINOT MOMYISAPHOCTI. ToMy BUpIlIEHHS AaHO1
MIPaBOBOI MPoOIEMH, 30KpeMa B YKpaiHi, BOAUaeThCsI JOIITEHUM.

B Vxpaini nporiec Bu3HaHHS (PaKTHYHUX BITHOCHH HA 3aKOHOJIABYOMY
piBHI ouascs uire 20 pokiB ToMy Ta J1oci TpuBae. Tak, 3rifaHo 3 ¢T.51 Kon-
CTUTYLIi YKpaiHu, Ha 3aKOHOAABYOMY PiBHI BU3HAETHCS Julle o}imiiiHuit
I00, K COor03 YosioBika Ta kiHkH [1]. To6to, OcHOBHUIT 3aKOH HA CHOTOJI-
HIHIA JeHb BU3Hae auine odimiiay Gopmy mody. Oxnak, y 2004 pori
13 yxBasieHHsM HoBuX CiMeliHoro, [{uBinpHOTO Ta [lMBiIEHOTO TIpOIIeCyalTh-
Horo KoziekciB y BITUN3HSIHOMY 3aKOHOZABCTBI 3’ SIBUIIUCH MIEPILi HOBEJIH [IOJI0
(akTUYHUX NUTIOOHUX BIAHOCHH, SIKi 3aBX/]U ICHYBaJU B YKPAaiHCBKOMY
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CYCIIUIBCTBI OPS TPAIULiIHHIMHA (popMaMu HLTI00Y. 3aBIsKH IEBHAM HOP-
MaM BUIIE3raIaHuX KOJEKCiB, PaKTUYHI HUTFOOH] BITHOCHHU BIepIie B YKpa-
{HI OTpUMAaJIH, X0U 1 HETIOBHE Ta YACTKOBE, alie IeBHE BU3HAHHS Ha 3aKOHO-
JIAaBYOMY PiBHI.

Tak, B CimeitHoMy Kozmekci YkpaiHu € meBHa KUTBKIiCTh cTaTeH, sKi cTo-
CYETBCSI YACTKOBOT'O [TPABOBOTO PETYJIIOBAHHS (PaKTHYHUX ILTFOOHUX MPaBoO-
BiJTHOCHH [2]. 30KpeMa, OCHOBHOIO TaKOIO CTATTEIO €, 0e3yMOBHO, CT.74, sika
MICTUTh TaKe TIOHATTSI SIK «ITPOKMBAHHS YOJIOBIKA Ta KIHKH OJHIEI0 CIM’ €10,
sIK1 He TIepeOyBaroTh y MUTFO0I MiXK COO0I0 Y Oy/Ib-SKOMY 1HIIIOMY IUTIO01.
Kpim Toro, nana crarts Hafinse ocib, ki nepedyBatoTh y 3a3HaYEHUX IPaBO-
BiJTHOCHHAX, ITPABOM Ha CIUIbHE CyMiCHE MaifHO aHAJIOTIYHO J0 TIOAPYHIKS.
ToOT0, (hakTHUHO 32 TAKUMH 0COOAMU 3aKPITUTIOETHCS 0a30B1 MaitHOBI ITpaBa.
JHopeuno Oyze 3ragaru Takox cT.9 CK Ykpainw, e nepeadadyeHa MOXKIHBICTh
JUTSl YYACHUKIB (DAKTHYHHUX NLTFOOHUX BIZHOCHH BPETYIIOBATH CBOI CIMCHHI
BiTHOCHHHU 3a goroBopoM. Jlo nporo x, CK Ykpainu mictuts c1.91 ta ct.211,
SIKi M ATBEP/DKYIOTH TS 0Ci0, sIKi epeOyBatoTh y (haKTHUHHX IUTIOOHUX Bij-
HOCHHAX, IIPAaBO HA YTPUMaHHS Ta MPaBO TaKUX 0Ci0 Ha YCHHOBIICHHS JITEH.
Pazom 3 Tim, HOpMu CK YkpaiHu 9iTKO pO3MEKOBYIOTH TIpaBa Ta 000B’sI3KU
MOJPYOKS Ta TPOMAJISH, SIKi TepeOyBatoTh y (PaKTHYHUX HUTFOOHUX BiTHOCH-
Hax. 3aranom, Bkazani Hopmu CK Ykpainu mono ¢pakTHUHUX NITFOOHUX Bifl-
HOCHH MOKHA Ha3BaTy MporpecuBHUMY, Ha yac yxBaienus: CK Ykpainn 20 po-
KiB ToMy, aiie Hapasi, unHHIE CK Ykpainu morpe0ye OiibIill po3MIMPEHOTO
nepesniky npaB Ta o0OB’S3KiB, MIPUTAMAaHHUX TaKUM IPaBOBiIHOCHHAM
Ta OLIBII YITKOTO BU3HAYCHHS MOHATTS «(PAKTUUHHUX IUTIOOHUX BITHOCHH.

Oxpim CK Ykpaiau nesiki MoJoKeHHs 1010 (GaKTUIHUX IITFOOHUX BiJl-
HOCHH MicTHTh Takoxk L{uBieHuid Koneke Ykpaiaun[3]. ¥V ¢t.1168 LK Ykpaian
3aKpiIJIeHO MpaBo 0co0H, gKa rnepedyBae y aKTHUHUX LUTIOOHUX BIJTHOCHHAX,
Ha BiJIIKOTyBaHHS MOPAJIbHOT IIIKOJIH, 3aBJAHOT KaTilITBOM, 1HIIIMM YIIIKO/PKEH-
HSIM 3710pOB’s1 200 CMEPTIO HIIIOTO YYaCHUKA TAKMX IpaBoBigHOCHH. KpiMm Toro,
cT.1264 niependauae, 1o ocodH, sKi NepeOyBarOTh Y (GaKTHUHUX IITHOOHUX
BiZTHOCHHAX, MOKYTh CIIaJJKyBaTH OIHHIM 33 OITHHM, aJI¢ JIUIIE Y TOPSIKY YeT-
BepToi yepru crnaaxkyBanHs. Tooto, LIK Ykpainu, Ha jkajb, TOKU MICTUTh He-
3HAYHY KUIBKICTh MOJOXKEHB 1070 (PAaKTUIHUX IUTIOOHUX BiTHOCHH.

Sxnio x 3BepHYTHCH J10 LluBinbHOTO MporecyaibHoro Konekey Yipainu,
TO TaM MOXKHA 3HaWTH Juie cT.315, sika nepeadadac MOKIUBICTD PO3IIILY
CYIIOM CIpaB IIPO BCTAHOBIICHHs (PaKTy MPOKMBAHHS YOJIOBiKa Ta )KIHKH OJ-
Hi€ro cimM’€ro 6e3 NIy B paMKax OKPEMOTO NMPOBAKEHHS, IIPOTE HOPMHU
HLIIK Ykpainu 103BoJIsi€ BUPIITyBaTH CIIPaBH, IO BUTIKAIOTH 3 TAKHUX MTPABO-
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BIZIHOCHH 1 y paMKaX MO30BHOT0 NpoBamkeHHs [4]. BinTak, BOauaerbcs,
o Hopmu yrHHOTO L{ITK YKpainn nepeadagaroTs 0OMexeHi MOKIMBOCTI ISt
CYIOBOTO 3aXHCTY AJIS 0Ci0, sKi mepeOyBaroTh y (GaKTHYHHUX IUTFOOHHUX Bij-
HOCHHAX, y TTOPIBHSHHI 3 TTOAPYAOKSIM.

Ipoanari3yBaBIIM BUIIEBKA3aHE BITIN3HAHE 3aKOHOABCTBO II[0J10 IPAaBO-
BOTO PETYNMIOBAaHHS (PaKTHIHUX IUTIOOHHUX BiTHOCHH, MOXKHA TIPHUTH JO ILIiJT-
KOM JIOT'1YHOT'O BHCHOBKY, 1110 TUTaHHSI IPABOBOIO PETYNIOBAHHS B 3aKOHO-
JABCTBI YKpaiHU JOCI MpeICTaBisie COO0I0 BHKIIOUHY MPAaBOBY MpoOIeMy.
JiiicHO, B CBill Yac, 3aKOHOJABEIb Mepen0aYnB y HOPMaxX YKPaiHCHKOTO Ci-
MEHHOTO Ta IUBLTHHOTO 3aKOHOAABCTBA OKPEMI TTOJIOKEHHS III0JI0 YACTKOBO-
TO TIPaBOBOTO PEryJIIOBaHHA (PAKTHYHHX IUTIOOHMX BiJHOCHH, IO BUTiTHO
BHJIUISIIO FOTO 13 OLIBIIOCTI €BPOIIEHCHKUX TIPABOIIOPSJIKIB Ta POOUIIO IHHO-
BamiiauM. OJHAK, 3 TOTO Yacy, Mpolec YIOCKOHAICHHS HalliOHAIBHOTO Ci-
MEHHOTO Ta IUBUIFHO IpaBa B JAHOMY HaNpsIMKy OyB, (paKTHIHO, IPU3YIIH-
HEHHH, Ha BiIMiHYy BiJ KpaiH €BpoIH, sIKi 32 OCTaHHI POKU BHECIIH Y CBOE
3aKOHOABCTBO BiAMIOBITHI IPABKH MO0 BU3HAHHS Pi3HUX (OpM (HaKTHIHUX
NUTIOOHNX BIZHOCHH Ta HOTO MPaBOBOTO peryiioBaHHsA. To0To, Ha maHWit
MOMEHT, Uepe3 BiACYTHICTh UiTKOi Ae]iHimii Ta 03HAK, XapaKTePHUX IS
(aKTHIHUX IUTFOOHHUX BiTHOCHH, 0OMEKEHOCTI IIpaB Ta 000B’SI3KiB 0Ci0, sIKi
nepeOyBaloTh y 3a3HaYCHUX MPABOBITHOCHHAX Y 3aKOHOJABCTBI YKpaiHH,
CIIOCTEPIracThCs JOCHUTH CYIICPEWINBA CyJ0Ba IPAKTHKA y CIIPaBax, sKi BH-
TIKaIOTb 3 JJAHUX MPABOBITHOCHH Ta PO3TILAAIOTHCS YKPATHCEKUMHE CylIaMH.
OTOX, HEBHPIMICHICTH JO CHOTOIHINIHHOTO YaCy MUTAHHS MPABOBOTO PETy-
JOBaHHS (PaKTHYHUX IUTIOOHUX BIAHOCHH B YKpAaiHi, MPU3BEIO A0 MOSBH
3HAYHOI MPaBOBOT MPOTAIMHHU B YKPAaTHCHKOMY 3aKOHOJABCTBI, Ta BIAIIOBIIHO,
JI0 TIOPYIICHHS TIpaB Ta 000B’sI3KiB 3HAYHOTO KoJia 0ci0 B YKpaiHi.

TakuM 9HMHOM, BPaxOBYIOUH €BPOIHTErpaliiiHIH Kypc YKpaiHH, OB’ 3aHy
3 IIUM poOOTY HaJl rapMOHI3AIII€I0 BITYUU3HSHOTO 3aKOHOIABCTBA 3 acquis €C,
posmnoyary pekoxudikariifo IUBUILHOTO 3aKOHOJABCTBA YKpaiHU Ta jKBaBHI
1HTepecC JI0 TaHOTO MUTaHHS 3 00Ky CyCIUIBCTBA, IpodiieMa IpaBoBOTO pery-
JIOBaHHS (PaKTUYHUX MUTIOOHUX BITHOCHH B 3aKOHOAABCTBI YKpaiHu BOaua-
€THCSI aKTYaJIFHOIO Ta TAKOIO, 10 MOTpedy€e HAaraJbHOTO BUPINICHHS Y Hai-
OmKIOMY MaiiOy THBOMY.
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Ilumon C. I,

O00KMOp 10PUOUUHUX HAYK, Npodecop,

npogecop kagedpu yueinbHO20 NPasa ma npoyecy
Votczopoocvkozo nayionanvnozo ynieepcumemy

TEHJEPHUI MIJAXIJ TPU BUSHAYEHHI
UIJFOBHOTO BIKY 3A CIMEWHUM
3AKOHOJIABCTBOM YKPATHH

lennepuuit anamis, 3ab6e3neyeHHs TeHACPHOTO MiIXOAY, JOCATHEHHS
TeH/ICPHOI PIBHOCTI BKE TPUBAIIHIA Yac € MPEIMETOM OITIKyBaHHS HOPMOTBOP-
I[iB B yCIX Cy4aCHMX JepkaBaxX CBITYy. ICTOTHHMII MOMITOBX ISt IIbOTO CBOTO
yacy nana [lekinceka gexiapartist (1995 )[1], B skiit Bi3HaUaMMCs, cepel
1HILIOTO: HEPIBHICTh MIXK YOJIOBIKaMH 1 KiIHKaMH, HEIOCKOHAJICT/BIICY THICTb
MEXaHi3MiB TIOKpalleHHs CTAHOBUIIA )KIHOK, HEJIOCTATHS MoBara 10 IXHiX
IpaB; HeaJeKBaTHI 3a0X0UCHHS 1 3aXHCT IPaB JIFOMHU 100 KIHOK. 3 MOMEH-
Ty yxBaJieHHs I1i€i Jleknmapanii Ha o6aabHOMY piBHI cTapTyBasa CTpareris
BTUICHHS 1J1e1 TeH/IePHOT PIBHOCTI — I'eHIePHHIA MEHHCTPUMIHT [2], 110 BiJ0-
Opakae 1iiecpsMOBaHe BIPOBAKECHHS I€HICPHUX MiIXOIB 3 YpaxyBaHHIM
iHTEpeciB 1 JKIHOK, 1 YOIOBIKIB 3 HATAHHIM IM PIBHHX MOKJIHBOCTEH y Cyc-
MiIbCTBI. PeanbHa cTpaTeris reHaepHOl piBHOCTI 3aCHOBaHA Ha IMiAXOI,
3a SKOTO iHTepecH i TOCBif 1 )KIHOK, 1 YOJIOBIKIB € BATOMUM KpUTEpieM mpu
PO3po0ITi KOHIIETIIiT, MOHITOPHUHTY ¥ OIIHIOBAHHI HAIIPSMIB JIISUTBHOCTI Ta pe-
aNi30BaHUX y PI3HUX chepax mporpamM 3 METOIO HaJaHHS KiHKaM 1 Y0JIOBiKam
PIBHHX MOXJIMBOCTEH 1 BUKOpPiHEHHS HEpiBHOCTI [3].

3a3HaunMo, o npobiieMa reHIepHOi HEPiBHOCTI HE € BUKIIFOYHO ITUTAH-
HsIM 3a0e3MeueHHs paB KiHOK, Xoua, 0e3yMOBHO, 3aXUCT caMme MpaB KIHOK
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€ Ioro BaroMoro CKIIAI0BOIO, 10 00YMOBIICHE TAKOKO, IO CKJIANACS iCTOPUY-
HO, TEHIEPHOIO0 aCUMETPIEI0 Ha KOPUCTh MOXIIMBOCTEH YOJIOBIYOT YaCTUHU
cycninecTBa. [eHiepHa mpodiemMa € KOMIUIEKCHOKO 1 BUXOIUTh JIaJIeKO 32 paM-
KM MIPaBOBUX IpoOiieM. Y TpaBi K BOHA CUCTEMAaTHYHO OTPUMYBaJa HOBI
IMITyJIbCH IJIS1 PO3BHUTKY: 3a0€3IIEUEHHS IIPaB JTIOIUHU — 3a0€3IICUCHHS IPaB
KIHOK — YXBaJICHHS I'€HIEPHO HEUTpaNbHUX Ta/a00 reHAePHO BUPA3HUX ITpa-
BOBHUX HOPM. Le 3Haiiiio cBoe BitoOpakeHHs i mpu (popMyBaHHI OIOKEHD
CimeiiHoro xonekcy Ykpainu Bij 10 ciuns 2002 p. (nani — CK Ykpaiam).

[lepenyciM, reHIepHAN TIAX1T TOPKHYBCS HIUTIOOHOTO BIKY, SIKUH 10 MO-
MeHTy BBesieHHs B Jito CK YkpaiHnu BCTaHOBIIOBABCS JUIsl )KIHOK — 17, a st
4oJIoBiKiB — 18 pokiB. Y mporieci po60TH HaJ BiANOBITHUMU HOPMaMHU Ipo-
exty CK Ykpainu o6roBoproBaiics pi3Hi BapiaHTH BHPIIICHHS IUTaHHS ITPO
MUTFOOHUI BiK — BiJT 30epeKeHHS ICHYIOUHX HOPM JIO TIBHINCHHS UTFOOHOTO
BiKy 1u1st 000X crareit o 23 pokis. [Ipu ipomy MiHicTepcTBO 0cTHIIT YKpa-
THM BiZICTOIOBAJIO BUMOTY PO OJHAKOBHIA IITFOOHUH BiK JUIs KIHOK 1 4OJIOBI-
KiB, a MiHICTEPCTBO OXOPOHH 37I0POB’S — PO BU3HAYCHHS ILTIOOHOTO BIKY
He Buine 18 pokis. Sk 3a3Hauae 3. B. PoMOBCBKa y BHCHOBKaX 3 TEHICPHOTO
anani3y npoekry CK Ykpainu, BHACIITOK 00TOBOPEHHS ITi€l mpobiaeMu podo-
YOO IpyMnoio Oylo BUPIIIEHO BCTAHOBUTH OJHAKOBUH ILTIOOHUN BIK IS
JKIHOK 1 YOJIOBIKIB, IO PO3INISIIATOCS SIK YTBEPKCHHS KOHCTUTYI[IHOTO
MIPUHIIMITY PIBHOCTI cTarel. [aest mpo BU3HaueHHs NUTFOOHOTO BiKy 17 pOKiB
IUTS JKIHOK Ta 18 — 111 90JI0BIKiB pO3MIIsAaacs K NpUHHATHA, ajie He OCHO-
BHa [4, C. 11].

[ompu ne y mepuriii penakmii ct. 22 CK Ykpainn Oyna 30epexeHa Taka
cama HopMa, sIKa Jiisuta paHimie, i Oyio BCTAHOBIJICHO NMUTIOOHMIA BiK 17 pokiB
JUTS JKIHOK 1 18 st wonoBikiB. Ta Ha jeB’stomy pori nii CK Vkpainu 3 iHi-
uiatuBu KomiteTy 3 muTaHp ¢iM’1, MOJIOIIKHOT OJITHKH, CIIOPTY Ta TYPU3MY
Bepxosna Pana Ykpainu yxBanuna 3akoH Ykpainu «IIpo BHeceHHS 3MiH
no CiMeitHOTO KOJieKCy YKpaiHM MO0 MiJBUIICHHS HUTIOOHOTO BiKY»
Bix 15 Gepesnst 2012 p. (HaOyB umHHOCTI 3 8 KBiTHS 2012 p.), sIKuM OyJ10 BHE-
ceHo 3miHu 10 cT. 22 CK Ykpainu — mifguineHo 3 14 10 16 pokiB BiK, 3 IKOTO
0c001 MO)ke OyTH HaJJaHe MPaBo Ha LUTI00 CY/IOM, Ta BCTAHOBJIEHO OIHAKOBUI
JUTS JKIHOK 1 7151 YOJIOBIKIB UTFOOHMH BiK — 18 pOKiB, 1110 IOSICHIOBAJIOCS CaMe
MparHeHHsIM 10 3a0e3Me4YeHHs reHiepHol piBHOCTI. [Ipy nboMy cama Ha3Ba
3aKOHOJABYOTO aKTy, ITOTIPH 3MICTOBHY 11€0 BHPIBHIOBAHHS IIpaBa Ha MITI00
JUIs 000X cTaTel, akIeHTYe yBary Ha «IiIBUIIEHHD» IUIIOOHOTO BiKY, 1110 CTO-
CY€EThCS, YTIM, TiNbKH XKiHOK. TOMY MM MOTOJXYy€MOCS 3 BUCHOBKaMHU
B. M. Yepneru mpo Te, 1110 11eli HOPMAaTHBHO-TIPABOBHH aKT pajrie Oyio 6 Ha-
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3Bath «IIpo BHeceHHs 3MiH 10 CiMEHHOTO KOfeKCy YKpaiHH 100 HaOyTTs
mpaBa Ha HUTr00». Llel HayKoBellb 3BepTae yBary Ha «TeHIepHe 3a0apBICHHD»
cimelitHo-paBoBoi TepmMinodorii [5, C. 108, C. 173 ta in.].

YCTaHOBIICHHS OZJHAKOBOTO IIITFOOHOTO BIKY JUISI )KIHOK 1 YOJIOBIKIB BifI-
MoBi1ae nonoxeHHsIM KoHBeHIIIT Mpo JTKBIAAIi0 BCiX (OPM TUCKPUMIHALLT
10710 XKiHOK 11 18 rpynns 1979 p., ne ct. 16 BuMarae Bij 1epkaB-y4acHULb
BXMBATH yCiX HEOOXITHUX 3aXOiB JJIsl JIIKBIAIlii TUCKPUMIHALIIT II0/I0 )KIHOK
B YCIX NMUTAHHSIX, SIKI CTOCYOTBCS UTIOO0Y Ta CIMEWHUX BIHOCHH, 30KpeMa,
3a0e3MedyBaTH OJJHAKOBI IIpaBa IMIOA0 OPYKEHHS HAa OCHOBI IPHHITHITY PiBHO-
CT1 YOJIOBIKIB 1 )KiHOK.

JiiicHO TeHAepHUH MiAXix BUMarae yCTaHOBJICHHS IPAaBOBUX HOPM, SIKi
(hopMyYIOTh BIAMOBITHY MOJIETh COIiaIbHUX BiHOCHH. [IpoTe, HEMOXKIUBO
HE BpaxoBYyBaTH i O10JIOTIYHUX O3HAK JIFOIUHHM; CTaTh 0COOU sIK ii OioyoriuHa
O3HAaKa BUMYIICHO Ma€ OyTH i KPUTEPieEM 3aCTOCYBAHHS 10 HEl OKPEMHX HOPM
COILiaJIbHOT TOBEAIHKH, OB’ SI3aHUX 13 BU3HAUCHHSM ii COLiaTbHO-POILOBOTO
crarycy. ToMy cydacHe 3a0e3redeHHs TeHIepHOI pIBHOCTI Ma€ HaJlaBaTH ra-
paHTii piBHUX TIPaB i CBOOO )KIHOK, 1 YOJIOBIKIB Ta MPH IIbOMY BPaXxOBYBaTH
(hizioNoriuHi, MCUXOJIOTIUHI, CoIlialibHI 0cOOMMBOCTI cTareit. Tox 4. 2 ct. 12
KoHnBeH11ii BUMarae BiJ| JiepaB-y4acHUIb 3a0e3euyBaTH KIHKaM BiAMOBiI-
He 00CIIyTOBYyBaHHS B YacH BATiTHOCTI, MOJIOTIB 1 MiCASMIOIOTOBHH Hepion
Ta 32 HeOOXiTHOCTI HaaBaTH OE30TUIaTHI MMOCIYTH, BIATOBITHE XapayBaHHS
toio. OTe MI>KHAPOJIHI CTAHIAPTH PO3DIISLIAIOTh MOMI0HI mepeBaru Jiis
KIHOK K He0OXi/IHi, IK yMOBY 3a0€3MeYeHHs I'eHIepHOi PIBHOCTI.

3 ypaxyBaHHSAM I[bOTO BUMOTA L1010 000B’I3KOBOTO OTHAKOBOTO ILITH0-
HOTO BIKY JUIsl )KiHOK 1 YOJIOBIKIiB 3aCIyroBy€e Ha meperisa. Jo mporo cno-
HYKafOTh 1 OOCTaBHHHU MPAKTHIHOTO KHUTTS. 332 CTAaTHCTUKOIO KOXKHA I1°STa
JUTHHA B YKpaiHi HapOKyEThbCA 1103a IT000M. 3a nanumu 3a 2021 p. B Ha-
I JepakaBi: 3 KOKHOI THCSYl KiHOK y Bini Bix 15 mo 19 pokis 13,8 Hapo-
JUKYIOTB JiTEH (B OKpEeMHX perioHax IeH MOKa3HUK 3Ha4yHO BHIH: y Kipo-
BOTPaACHKiit oomacti — 20,2%, y 3akapmarcekiit — 39,6%); 118 nmisuar Ha-
poawim nited y Bimi no 14 pokis, a 5700 — y Bimi Big 15 mo 17 pokis.
BpaxoByroun 3araabHy HapoaxKyBaHICTb 3a 2021 p., caig KOHCTaTyBaru,
1o 2% Bij 3arajbHOI KUTBKOCTI IITOK HAPOAMIIM JKIHKH Y Billi 10 17 poKiB.
HesrimHoro € 1 craTHCTHKA TIEpEepPUBAHHS BariTHOCTI HEMOBHOIITHIMU JKiH-
KaMHU Ta JIiBYaTaMH y TJUTITKOBOMY Billl. [1eThcst came mpo oci0, siki He MaroTh
rpaBa Ha 1UTI00, 00 HEe AOCATIIH HUTIOOHOTO BIKY.

3a HopMaMH CIMEHHOTro paBa HapOPKCHHS JTUTHHM YU BaTiTHICTH KIHKH
MOKe OyTH MOTHBOM JIJIsl HAJIaHHS CYJIOM IpaBa Ha MUTF00 0co0i, sika Jocs-
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ra 16 poki. Cynosa mporenypa HaOyTTs IIbOTO TpaBa, sika, K BiJOMO,
€ CKJIaJIHOIO 1 MOB’si3aHa 3 TIEBHUMHU BUTpaTaMu Ta, 10 Ba)KJIMBO, PO3TOJIO-
HICHHSIM iH(pOpMaii, HANPUKIaJ IPO BariTHICTh, KOJHUM YHHOM HE CIIPHSIE
peaizarii Takoi MOKJIHBOCTI. L{ikaBo Tipu mboMy, 110 [Tt HAOYTTSI HETTOBHO-
JIITHHOIO 0COOO0I0 MOBHOT IIUBLIBHOT JI€3aTHOCTI y pa3i 3amucy ii Matip’to
4yl 0aTbKOM JAMTHHU HE 3aBKIU NOTpiOHE cynose pimenHs (ct. 35 LK Ykpa-
{HR). |, SIK BiIOMO, YKJIaJICHHS HETTOBHOJIITHBOIO OCOOO0I0 IIUTIO0Y € MiICTaBOI0
JUTS HAOyTTs HEHO TIOBHOT IIMBUTBHOI Jie3naTHOCTI (4. 2 cT. 34 LIK Ykpainwm).
OTrxe HaJlaHHS HEMOBHOITITHIHM 0c001 TipaBa Ha IITH00 € MepeyMOBOIO aBTO-
MaTHUYHOTO HAOYyTTs HEIO MOBHOI LMBIJIBHOI J1€3JaTHOCTI, aje HaOyTTs He-
MOBHOJITHROIO 0COO0I0 OBHOI IIUBUIBFHOT A1€3AaTHOCTI Y 3B SI3KY 3 CIMEHHH-
MU [IPAaBOBITHOCHHAMH (3aruc MaTip 10/6aTbkoM) HE 00yMOBIIIOE BUHUKHEH-
Hs y Hel mpaBa Ha I1ILTr00.

[pakTrka 3apyOKHUX KpaiH € qyKe Pi3HOI0, y 0araTbox JepKaBax BCTa-
HOBJICHO HEOIHAKOBUH NUTIOOHMH BIK JUIsl 5KIHOK 1 JUIS 4OJIOBIKiB: y DpaHuii
JUTS 4OJIOBIKiB — 18 pokiB, /uist xkiHOK — 15; B ITamnii BignoBigHo — 16 Ta 14;
B Icmanii — 14 1 12; B SAnonii — 18 1 16 pokis; y pizHux mrarax CILIA mis
40J10BiKiB — 15-21 pik, ais xiHOK — 14—18 pokiB. € npukiag AHIIIL, ¢ BU-
3Ha4YeHO NUTIOOHUH BiK 18 pokis, ane ocodwu, 1o nocsru 16 pokiB, MalOTh
MPaBo Ha N0 32 3Tr0JI00 OATHKIB.

O4YeBUIHO, IO HEIICHTHYHE CTABIICHHS JIO KIHOK 1 YOJIOBIKIB Y BH3HA-
YEeHHI IITIOOHOTO BIKY € 00’ €KTHBHO 00yMOBIICHUM. B yKpaiHChKOMY CiMeii-
HOMY IIpaBi BOHO BiJMOBiaji0 O 3arajbHiil KOHIENii TeHAepHOro MiaXomy
B peryJIIOBaHHI MOJPYKHIX BIIHOCHH, B IKOMY CIIOCTEPIracThCsi HU3KAa HOPM,
10 rmepeadavyaroTh BIICTYII BiJl 1/1e1 piIBHOSHAYHUX MOXKIIMBOCTEH, 1 )KIHKaM
HA/IAI0THCS «EKCKITIO3UBHI» ITPaBa, a YOJIOBIKHM aHAJOTTYHUX IPaB HE MAIOTh!
[IpaBO BariTHOI JPY>KMHU Ha CTBOPEHHS il y ciM’1 yMOB A 30epeKeHHs
i1 310pOB’sl Ta HAPOKEHHA 310poBoi AUTUHU (4. 4 cT. 49 CK Ykpainn); npa-
BO JIpY>)KHHH-MaTepi Ha CTBOPEHHS JUIs Hel B CiM’1 yMOB JJIsl TIO€THAHHS Ma-
TEPUHCTBA 13 3MIMCHEHHSIM HEIO 1HIIUX MpaB Ta 000B’sA3KiB (4. 5 cT. 49);
MPaBo JPY>KMHU HAa YyTPUMAHHS BiJl YOJIOBIKA ITiJT yac BariTHOCTI (4. 1 cT. 84)
Ta iH.

HasBHICTB ITX ITpaB HE CTABUTS ITiJ CYMHIB JOTPUMAHHS i/1e1 FeHaepHOT
PIBHOCTI, OCKUIBKH 11 CYyTh HE MOXKE 3BOJMTHUCS BUKIIFOYHO JI0 HAJIAaHHS K1HIII
Ta YOJIOBIKOBI OJHAKOBUX IMpaB 0e3 ypaxyBaHHS 0COOIMBOCTEH KiHOYOT
Ta 4oJIOBIUO1 cTari. J{7st JocSarHeHHS peasibHOT ((PaKTHIHOT) TeHASPHOI PiBHO-
CTi HEIOCTATHHO TrapaHTyBaTH IS JKIHOK TaKe came CTaBJIeHHs, 5K 1 10 4O-
JIOBIKIB, a CJIiJl BpaXOByBaTH O10JIOTIUHI Ta 1HIII BIIMIHHOCTI M) CTaTsIMH
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1 3a0e31eunTr B HEOOXITHUX BHMAIKaX HEIJEHTUYHE CTABJIEHHS /IO JKiHOK
1 4OJIOBIKIB, IO I[IJIKOM BUIIPABOBYE 17€10 BCTAHOBJICHHS HIDKUOTO LITH00-
HOTO BIKY JUUIsl )KIHOK, aH1K JIJIsl YOJIOBIKiB.
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KAHOUOam 10puOUYHUX HAYK, O0YeHM,
doyenm Kaghedpu YusiibHo20 Npasa
Hayionanvnuii opuouynuil ynieepcumem
imeni Apocrasa Myopozo

OCOBJIMBOCTI HABYTTA ITOAPY XK XKAM
(HOJIOBIKOM ABO APYKUHOIO) ITPABA BJIACHOCTI
HA MAUHO, ITIPUJBAHE B KPEJIUT

MaiiHOBI B3a€MOBiTHOCHHM MOAPYIKS € HAA3BHUANHO PI3HOMAHITHUMH.
3 omHOTO OOKY CiMEiHEe 3aKOHOJIABCTBO YKPaiHM MICTHTB IPE3yMIIIIIO BU-
HUKHEHHS CITUTBHOT CyMiCHOT BIIACHOCTI Ha MaifHO (OKpIM pedel 1HIUBITY-
QJIFHOTO KOPUCTYBaHHS), Ha0yTe MOAPYXOKSIM Y 3apeeCTPOBAHOMY IILTIO0I.
Tak BianmosinHo 10 cT. 60 Cimeiinoro koaexcy Ykpainu (gani — CK Yipainn)
MaifHo, Ha0yTe TOAPYKSIM 32 9ac MITI00Y, HAJISKUTH HOMY Ha ITpaBi CIiIBHOT
CYMICHOI BJIAaCHOCTI HE3aJIe)KHO BiJl TOTO, II0 YOJIOBIK 200 JpyKHWHA HE MaB
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(He MaJia) 3 MOBaYKHOI IPHYMHY (HABYAHHS, BEJACHHS JOMAITHHOTO TOCIOAAp-
CTBa, JIOIJISIZ 32 IIThbMH, XBOpOOa TOIIO) CAMOCTIHHOTO 3apo0iTKy (J10X01y).
KoxxHa piv, HaOyTa 3a 4ac nuIo0y, BBAXKAETHCS, 00’ €KTOM IpaBa CHUIBHOI
CyMicHOI BIacHOCTI oapyxoks [ 1]. [lizcTaBoro BHHUKHEHHS CITIIBHOT CyMic-
HOI BJACHOCTI YOJIOBIKA Ta JAPYXKUHHU Ha Mpua0aHe MaHO € peecTparris
nuo0y B OpraHi JAep)kaBHOI peecTpalii akTiB LMBLIBHOTO CTaHy. B nanomy
BUIAJIKY nepeadavaeTbes, M0 BKazaHe MallHO MpUA0aBaeThCs HA CHIIbHI
KOIITH MOJPYOKSI, TOOTO KOIITH K1 HAJISKAIH ITOPYHOKIO Ha TIPaBi CIUTBEHOT
CYMICHOI BJIAaCHOCTI JI0 MPHUIOAaHHS 3a3HaueHOro MaiiHa. HaBemeHi HopMu
MIPE3IOMYIOTh IIPaBO CIIBHOI CyMiCHOT BIACHOCTI Ha MaifHO, HaOyTe OAPYX-
KM B TIEPiOJ 3apeecTPOBAHOTO LUIO0Y Ha BiAMiHY BiJ MaiHa, IO € OCO-
OMCTOIO MTPHUBATHOIO BIACHICTIO APYXXHMHHU Ta YOJNOBiKa. SK 1 Oyab-ske mpu-
MYIICHHsI TPaBOBa MPE3yMIIIis CHITLHOCTI MaifHa MOAPYKKSI MOXKE OyTH
CIIPOCTOBAHA.

3 npyroro 00Ky MmaitHo, B cuity nosoxens cT. 57 CK Ykpainu [1], moxe
HaJIe)KaTH YOJIOBIKY Ta JIPYKHMHI Ha MpaBi 0COOUCTOT MPUBATHOI BIACHOCTI
KOXHOTO 3 HUX. Jlo MaiiHa, 0 € 0COOMCTOR0 MPUBATHOO BIACHICTIO IPYKH-
HU Ta/a00 yonosika 3rigHo 3 4. 1 ct. 57 CK Ykpainu [ 1], HaneKuTh, 30Kpema,
MaiiHo, Ha0yTe Heto, HUM JI0 Lutto0y (1. 1) Ta MaiiHO, HabyTe HEero, HUM 3a 4ac
nuTo0y, ane 3a KOUITH, SIKi Hajexanu iid, iomy ocobucrto (. 1). HaOyTTs
TIpaBa BIACHOCTI SIK TTOAPYAOKSIM CIUTBHO, TaK 1 YOJIOBIKOM Ta/a00 JPYKHHOIO
oKpeMo, 3riiHO 3 cT. 8 CK Ykpainu [ 1] 3aiiiCHIOEThCS 3 MIJICTaB Ta B MOPSJIKY,
BcraHoBieHUX [{uBinmsHUM KozekcoM Ykpainu (nani — LK Ykpainn) [2].

HeoOxinHicTh 4iTKOTO BU3HAUEHHS MPABOBOTO CTATyCy MaifHa, IO Ha-
JISKHUTH Ha TIPaBi BIACHOCTI MOAPYKIO (CIUIbHA CyMiCHA BIACHICTB MOPY K-
*ks1) a00 KOKHOMY 13 HUX (0COOMCTa MpHUBATHA BIIACHICTH JPYKMHHU 200 40-
JIOBiKa) JJO3BOJISIE HAJIKHUM YMHOM BPETYJIIOBAaTH MAaHOBI BIIHOCMHH MIXK
HUMHU Ta yOe3MeunTH iX Y pa3i BAHUKHEHHS CIIOPY MiXk JAPYKUHOIO a00 4OJI0-
BikOM. BayxiMBuM y HaBEJICHOMY KOHTEKCTi € BCTAHOBJICHHSI MOMEHTY Ha-
OyTTs TIpaBa BIACHOCTI Ha Take MaifHO: JI0 NUTFO0Y 49H 3a Yac NLTo0y. Ko
MaifHo mpua0aHe 10 NuTro0Y, BOHO BiAnoBiaHO 10 1. 1 4. 1 ¢T. 57 CK Ykpainn
€ 0COOMCTO0 MPUBATHOIO BJIACHICTIO HOoro HaOyBada i MOJANIbIIOMY TOALTY
MK TOIpY>oKsiM He mijyisirae [1]. HaBnaku MaitHO, 1110 HaJIKUTh TTOPYKKEO
Ha IpaBi CHUILHOI CYMICHOT BJIACHOCTI 3T1/IHO 3 MOJIOKECHHSAMH CT.CT. 69—70
CK Yxpainu Moxe OyTH IMOIIICHO MiXkK YOJIOBIKOM Ta JIPYKHHOI (KOJHITHIM
YOJIOBIKOM Ta JIPY>KHUHOIO), 32 3arajJbHUM MIPAaBUJIOM, Ha PiBHI YacTku [1].

Oco6n1Boi yBaru 3aciIyroBylOTh BUIAJKH IPUI0AHHS MaiHa y KPEAUT,
KOITM OfIep>KaHHS MaifHa, BUHUKHEHHSI TIpaBa BJIACHOCTI HA HBOTO Ta OIjiara
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(po3paxyHKH) 3a HBOTO 3IIHCHIOIOTBCS y Pi3HI YacoBi mepioau. B mepry
4epry e CTOCYEThCS BAPTICHOTO MaiiHa, HAIIPUKIIa, 00’ €KTiB HEPYXOMOCTI.
Skio HaBezeH1 nofii BinOysucs 3a yac Huto0y (OepkKaHHA KPEIAUTY, PH-
n0aHHS MaiiHa Ta moramieHHsl KpeauTy), BIANOBITHO Take MaiiHO, 3a3BUYal,
CJIiJI BITHECTH A0 CIUIBHOT CYMICHOI BJIACHOCTI MOAPYXoKsA. OHAK MOXYTh
MaTH MiCIle BHITAJIKU, KO KPSTUTHUI JOTOBIpP YKIaIeHO MalOyTHIM YOII0-
BiKOM 200 Jpy>KMHOIO Ha MPUI0AaHHS MaliHa 3a JOrOBOPOM KYIiBIi-IIPOIAXKyY
3a KPEAUTHI KOIITH IO ILT00Y, @ MOTaIllleHHs KPEIUTY 3MiHCHIOBAIOCH BKE
micis peecTpauii nuiody NOAPYX OKAM iX CHUIBHUMHU KomTamMu. MoxiuBa
TaKOXK JI3epKajbHa CUTYALisl: OJUH 13 MOAPYOKS YKIIAB KPEIUTHHI JTOrOBip
B iHTepecax ciM’i, onepkaB KpeIUTHI KOIITHU 3a SKi NpuadaB MaHO, Micis
yoro U0 OyB po3ipBaHUi, a 3000B’sI3aHHS 3 TOTAIIICHHS B3ITOTO KPEIUTY
MIPOAOBXKYE 1ICHYBaTH 1 miciis Horo posipBaHHA. B Takux BuUmaakax mocrae
JIOT1YHE MUTAHHS: YM € MpUa0aHe 3a KPeIUTHI KOIITH MaifHO CIIJIBHOIO CY-
MICHOIO BJIACHICTIO MOJPYKAKS, UM 11e 0COOMCTa MPUBATHA BIACHICTh KOXKHO-
ro 3 HUX?

st BUpillIeHHS MOCTABJIEHOTO 3aBAaHHS HEOOXITHO MpoaHali3yBaTH
MIPaBOBI HOPMH, MIPUCBSUEH]I HAOYTTIO TpaBa BIACHOCTI Ta KPEJUTHUM Bij-
HocuHaM. Tak, BiOBiIHO A0 monoxeHb cT. 344 1K Ykpainu npaBo Biac-
HOCTI y HaOyBaya MaiiHa 3a JJOTOBOPOM, 3a 3arajlbHUM MPaBUJIOM, BUHUKAE
3 MOMEHTY IepeAaHHs MaifHa. 3a HOTapiaJbHO MOCBIJYEHUM JI0TOBOPOM
MIPaBO BIACHOCTI BUHHMKA€ Yy HaOyBaua 3 MOMEHTY HOro HOTapiaJbHOTO TO-
CBiJUeHHs. SIKIIO 3a TOTOBOPOM MPHUI0ABAETHCS HEPYXOME MaifHO, MPaBoO
BJIACHOCTI Ha HHOTO BUHUKAE 3 JIHSI HOTO JiepKaBHOI peectpatii [2].

VY cBoe yepry, BinnosiaHo 10 ct. 1054 LK Ykpainu 3a KpeaAUTHUM J10-
roBopoM OaHk abo iHIIa (hiHaHCOBa YCTaHOBA (KPEUTOAABELIb) 3000B A3y €ThCS
HAJaTH TPOLIOBI KOIITH (KPEIUT) MO3NYaIbHUKOBI Y po3Mipi Ta HA yMOBaXx,
BCTaHOBJICHUX JIOTOBOPOM, a MO3UYaJIbHUK 3000B’A3y€ThCSl TOBEPHYTH KPEAUT
Ta CIUIATUTH NpOoUeHTH (4. 1). OcoONMUBOCTI peryntoBaHHs BiIHOCHH 3a JI0-
TOBOPOM TIPO HAJAHHS CIIOKUBYOTO KPEIUTY BCTAHOBIIEHI 3aKOHOM YKpaiHu
«IIpo croxkuBue kpeautyBanus» [2], 3a 3microm m. 1' 4. 1 ¢t. | sikoro moro-
BOPOM NP0 CIOXKUBYUH KPEOUT CIIiJ BBAXKATU BUJ KPEIUTHOTO JAOTOBODY,
3a SIKUM KpEeIUTOAaBeLb 3000B’I3y€ThCS HA/IaTH CIOXKUBYUN KPEAUT Y PO3-
Mipi Ta Ha yMOBax, BCTAHOBJIEHUX JOrOBOPOM, & CIIOXKUBay (MO3MYAJIbHUK)
3000B’ 13y €ThCS MOBEPHYTH KPEAUT Ta CIJIATUTH MPOLIEHTH 38 KOPUCTYBAaHHS
KpeIUTOM Ha YMOBaX, BCTAHOBJICHUX JIOTOBOPOM [3].

CucreMHUl aHaII3 HaBEJEHUX HOPM J03BOJISIE CTBEPKYBATH, 11O BU-
HUKHEHHs IPaBa BIACHOCTI HA IPUI0aHe MaifHO, B TOMY YHUCIIi 1 MOMEHT HOTO
BUHHMKHEHHS, HE 00YMOBJIIOETHCS MMPABOBOIO MPUPOJOI0 Ta MOXOMKEHHIM
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KOIITIB JUIs #oro oruiatd. ToOTo mpaBo BIACHOCTI HA MallHO, B TOMY YHCII
1 mpundaHe 3a JOroBOPOM, BUHHMKAE y HaOyBada BiAMOBIIHO JIO MOJOXKEHB
LK Vkpainu [2] Ta, sk npaBUiIo, HE 3aJ€KUTh BiJi MOMEHTY HOTrO OIUIaTH.
Slkmo maitHo mpuabane (HaOyTe) 10 NUTI00Y, HE3aJIEHKHO BiJl TOTO, YU TPH-
n6aBajoch BOHO 3a BJIACHI UM KPEIUTHI KOLITH, TaKe MaliHO, 3a 3arajlbHUM
MIPaBUJIOM, € OCOOMCTOIO MPUBATHOIO BJAacHICTIO HaOyBaya (4oJjoBika abo
JIpY>XUHU). BUKOHaHHSA TOAPY KM 3000B’A3aHHS 3 MOBEPHEHHS KPEIUTY
Ta CIUJIATH MPOLEHTIB 3a HOro KOPUCTYBAHHS OB’ s13aHE BUKITIOUHO 3 KPEIHT-
HUM J0TOBOPOM (JOTOBOPOM PO CHIOKUBYMHN KPEIUT) Ta HKOJHOT'O BiIHOIIEH-
HS 1O BAHMKHEHHS [IpaBa BIACHOCTI HA MpU0aHe y KpeauT MaiiHO He Mae.
Criz Takox 3ayBayKUTH, 1110 Ha BiAMIHY BiJ IpoJaxXy MaiiHa y KpeauT, IpaBo
BJIACHOCTI Ha TOBapH, NepeiaHi MOKYILEB IPH IPOAAXKy TOBAPIB y pO3CTPOU-
Ky, BianoBiaHo 1o [IpaBuit TOpriBii y po3cTpouky ¢izudHUM 0cobam, mepe-
XOJIUTH JI0 HBOTO IICIIsI TPOBEJICHHS KIHIIEBOTO pO3paxyHKy [4].

[TokazoBolo € mpaBoBa MO3ULisA, BUKIAJeHa y MOCTaHOBI BepXxoBHOTO
Cyny y ckunani O6’ennanoi manatu KacamiiiHOro nuMBUILHOTO Cyay:
Bix 12.06.2023 y cripasi Ne 712/8602/19 [5], B sikiii BepxoBuuii Cyx Haroso-
CHUB, 1110 Y pa3i YKJIaJleHHsI KPEAUTHOTO JIOTOBOPY Ta OTPUMAaHHs rpouieit
Ha npuaO0aHHSA HEPYXOMOCTI OZHHUM 13 MOAPYXOKS 0 YKIaJAeHHS LUTIO0Y,
32 YMOBH IMMOJAJIbIIOTO BUKOHAHHS KPEIUTHOTO 3000B’A3aHHS MOAPYKKIM
iJ yac Hutro0y, TOW 13 MOAPYX ks, KU HE YKIaJgaB KPeIUTHUHI JOToBip,
miciisg po3ipBaHHS 1LII00Yy Mae MpaBO Ha KOMIIGHCAIIIO MOJIOBUHHU CYMH,
110 BHOCHUJIACh HA BUKOHAHHS KPEAUTHOTO 30008’ s13aHHsA. CIuiaTa moapy#oKkaM
YaCTHHU KOIITIB 332 KPEJUTHUM JIOTOBOPOM, YKJIaJI€HUM OJHUM i3 HUX AJIs
npua0aHHs KBapTUPH, HE 3MIHIOE MIPABOBOTO CTAaTyCy KBapTUPH, OCKIIbKU
KpeAUTHUI JOTOBIp yKIIaJeHUH He B Mepioj nepedyBaHHs CTOPIH y U001
1 3000B’s13aHHA 3 MOBEPHEHHS KPEIUTY 3a 3a3HAU€HUM JJOTOBOPOM BUHUKIIO
y nmo3uvanbHuKa. ToH 3 MOmpy ks, SKUi He OyB CTOPOHOIO KPEIUTHOTO JI0-
TOBOPY, IiCIIsl PO3ipBaHHs LUTI00Y Ma€ MPaBoO Ha KOMIIEHCALII0 TOJIOBUHU CYM
110 BHOCHUJIMCSI HA BUKOHAHHSA KPEIUTHOTO 3000B’s13aHHs, Ta HE Ma€ IpaBa
Ha KOMIICHCALIil0 YaCTKH BapTOCTI HEPYXOMOTO MaiiHa abo Ha MEBHY YacTKy
HEPYXOMOCTI .

[IpoBenenuii cucTeMHUN aHali3 MOJ0XKEHb YNHHOTO 3aKOHOJIaBCTBA
Ta Cy/JI0BOI IPAKTUKHU JIO3BOJIE CTBEP/DKYBATH, IO JUIA BU3HAYCHHS MPaBO-
BOTO CTaTyCy MaifHa Ba)KJIMBUM € caMe MOMEHT BUHUKHEHHS [TpaBa BIACHOC-
Ti Ha HBOTO: JI0 NUTIO0Y YM miJ yac unto0y. Jhkepena nmogansuoro GpiHancy-
BaHHS NPU0aHOTO 70 UIII00Y MaliHA HE BIUIMBAIOTH HA MPaBO BIACHOCTI,
10 BUHUKIIO y HaOyBaua JI0 YKJIaJeHHs nuitoly. SIKio  MaifHo mpuadane
i1 9ac Ty, BOHA 32 3arajlbHAM MIPABUIIOM, HAICKHUTH MTOJPYAOKIO Ha ITpa-
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Bi CIITBHOI CYMIiCHOI BITACHOCTI, TOJI K MOAANbIIE 3000B’I3aHHSI LIIOMIO I10-
rameHHs KpeauTy, MPU3HAYeHOro 0 Horo npua0aHHs NOKIaJa€eThCs Ha MO-
JpY>KKs HaBITh TICIs pO31pBaHHS LLTIO0Y.
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PLUS ONE: WHO DECIDES WHO IS ONE’S
SIGNIFICANT OTHER?

ABSTRACT

The law respects essential relationships, most notably marriage. Family
members receive various benefits to support the family unit and the
relationships within it. While the protection of parental relationships is easily
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understandable, spousal benefits may be questioned. In the western historical
tradition, granting benefits exclusively to marital relationships were justified
and practical. Nowadays, this seems less obvious. This article suggests that
like wedding invitations, the law too should be open to various "plus ones’
so it will reflect, respect, and support the reality of life and not base itself
on overly-broad, sometimes unjustified, assumptions founded solely on one
traditional official relationship (and its modern variations).

I. INTRODUCTION

Many legal systems regularly afford preferential immigration treatment
to the marital spouse of a citizen but not to a citizen’s best friend. Various
jurisdictions will allow married couples or civil partners to enjoy various tax
benefits, but those jurisdictions will not let sisters do so. Laws accept a romantic
partner as a proxy for medical decision-making but not a loved one. It is
common for evidence law to protect the private communication of spouses
but not that of business partners or flatmates. Why is that? Is it justified? Is it
inevitable?

Legal preferential treatment of marriage and civil partnerships
is commonplace, widespread, and almost unquestionable. Indeed marriage was
designed to reflect a uniquely significant relationship. But not all marriages
realize this, and people engage in a broad range of relationships, some of which
are meaningful, deep, and committed. Those relationships might substitute
a spousal relationship, but they might also coincide with it. They might be as
significant and all-encompassing as marriage and sometimes possibly even more
so than marriage. However, the law in large parts of the world seems unaware
or unbothered by this reality. The law ignores these relationships and focuses
its attention — through benefits, protection, and even mere recognition —
on conjugal relationships. While there may have been justified historical reasons
for elevating marriage above all other relationships, it does not follow that these
justifications survive the socio-legal changes that have affected the marriage
institution, spousal relationships, and personal lives in general. Therefore, one
must wonder why marriages (and other formal spousal relationships) are chosen?
And if not (just) marriage is chosen, what is to be chosen and how? This article
explores these questions. It queries the limiting of a broad range of spousal
benefits to marriage or people who can and will marry and proposes attaching
those benefits to other, unromantic, relationships.

! Popular culture has already offered important discussions of these questions. Famously, in the
finale of the TV series Boston Legal, (season 5 episode 13 (Last Call). Full information available
on Internet Movie Data Base (IMDB): https://www.imdb.com/title/tt1263115/?ref Yittep_epl3.
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In addressing these questions, this article proceeds as follows: Section
I briefly discusses marital benefits and conceptualises them. Section II presents
the principled historical and present-day argument for spousal benefits. This
section discusses the decline of marriage and the rise of other relationships
as a practical and emotional core of human lives, which may warrant extending
marital benefits to those relationships. Section III investigates the practical
argument for the allocation of benefits through marriage, despite the socio-
legal changes. This section demonstrates how the arguments for marriage
comprise insufficient justification for the exclusion of other significant
relationships. Section IV proposes a functional approach to benefits, which
would extend them to qualifying relationships, regardless of their official
definition. This section clarifies the difference between the proposal made here
and previous projects, in that the current proposal does not replace marriage
or call for its abolition, but instead upholds marriage while proposing to affirm
the core values of marriage by giving benefits to other relationships as well.
This section also addresses some of the challenges such a proposal might raise.
Finally, Section V suggests a legal ’plus one’ mechanism that could be used
for the distribution of significant-other benefits.

I1. THE BENEFITS OF MARRIAGE

Marriage, and nowadays often also other spousal relationships, are the
means by which the (Western) State distributes bounteous benefits.! The
benefits could be classified into various ways (eg, ex-ante v ex-post, immediate

An unofficial script of the episode is available here: http://www.taicishe.com/episode-500-season-
5—13-last-call.). In this episode, the leading character, Allen Shore, agrees to marry his best friend
Denny (Dennis) Crane. The two are heterosexual, but Denny’s health is deteriorating, and he wishes
to marry Allen in order to allow Allen to manage Denny’s medical and financial affairs, to inherit
Denny while avoiding estate tax, and to have their communication be private by law. The fictional
aspect of this scenario has already transpired in real life, see E. McMenamy, Irish Straight Best Friends
Marry to ’Avoid Paying 50,000 Inheritance Tax’ on House (Irish Mirror, 2017), https://
www.irishmirror.ie/news/irish-news/irish-straight-best-friends-marry-11739904. Similarly, a real-life
story published in the Modern Love column of the New York Times back in 2008, dissected a flight
attendant’s wish to allow his brother to use his spousal air tickets. See L. Everett Forbes, A Brother
as Significant as Any Other (New York Times, 2008). https://www.nytimes.com/2008/07/13/fash
ion/13love.html (last access on 15 February 2020).

! Arguably, because ’it is the State that benefits from marriage. This is a jarring notion. Our
AngloAmerican legal tradition and political culture generally do not treat the State — I capitalize this
word to capture its German quality — as a distinguishable interest, conceptually distinct from the
interests of the citizenry. But it can hardly be doubted that the State has an interest in sustaining and
encouraging a citizenry who are law-abiding and self-sufficient, who avoid self-destructive behavior,
who vote intelligently and otherwise participate in communal governance.» S. Flanders, *The Benefits
of Marriage’ (1996) 124 Public Interest 80, 83.
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or gradual), but they are best described through two categories. One can
be broadly defined as involving civil, or status related, rights, and another that
is monetary. Arguably, while there could be a hierarchy between these rights,
it is their collective effect that is of the most significant value, as it represents
respect and support given to the relationship by the state and third parties.
These benefits are separate from interpersonal rights granted through marriage
(such as matrimonial property, alimony, etc.), which could be recreated
by willing parties through private agreements. The private benefits are not
discussed here, as this article focuses on the public aspect of the relationship
and on rights given by public entities, mainly the state.

1. Status-related Rights

The first group contains rights that are part of the definition or function
of the marital relationship. Some of those rights are concerned with physically
supporting the relationship, most notably the right of spousal immigration.
Other rights reflect an understanding regarding the unique union which these
relationships create. Those include various procedural rights that are aimed
to respect or protect the spousal bond, such as the right not to testify against
a spouse. Another aspect of this group is the right to make medical decisions
and receive medical information regarding a spouse or decision-making and
temporary guardianship. Finally, some rights are connected to the special
structure which the spousal relationship creates, such as the access to adoption
or fertility treatments.

Possibly the most notable benefit is status vis-"a-vis the state, including
citizenship. Following marriage, a citizen spouse, traditionally the husband,
bestows residency and citizenship rights upon the non-citizen spouse.! To this
day, citizenship is often most easily and quickly attainable through marriage.?
Moreover, once citizenship is obtained, many rights follow, regardless of the
continuance of the marriage that incepted the status of the immigrant spouse.
These rights include the right to reside in the country permanently, to enjoy
the state’s protection while traveling abroad by carrying government-issued
travel documents, to vote and to be elected to public offices, and to participate
in various social welfare schemes. The rights also include the ability to accord
others (eg, consequent spouses and children) citizenship.’ Though the resulting

! See eg, J. Dronkers and M. Vink, Explaining immigrant citizenship status. First and second
generation immigrants in fifteen European States’ (2010) 5, https:/mpra.ub.uni-muenchen.de/26198/
(last access on 15 February 2020).

2 See eg, S. Blinder, Naturalisation as a British Citizen: Concepts and Trends (The Migration
Observatory at the University of Oxford, 2012) p. 4.

3 Dronkers and Vink (n 3) 12.
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rights are granted to all legal immigrants, marriage is unique in the ease and
speed with which it affords access to citizens’ rights. Furthermore, some
benefits are unique to marriage. For example, usually, a work or study visa
issued to an individual enables his or her spouse and minor children
to accompany the individual and reside, sometimes even work, in a country
of which the individual is not a citizen.

In a world where a wife’s legal identity was merged in with that of her
husband,' these benefits not only made perfect sense but also were inevitable.

A wife who lost her citizenship upon marriage needed to obtain another
one. Additionally, allowing spouses (and their children) to reside together
in one jurisdiction was essential to enable family life and protect the concept
of a family home.

While immigration-related benefits served to maintain the physical
togetherness of the family, spousal privilege, and the special legal regulation
of inter-family offences protected — and still protect — the emotional aspect
of family life. Such privileges reflect a perception according to which one’s
home is his castle (or her castle, though historically, in most contexts, it was
mostly his); that is, a place where one could speak freely and without
interference.

Accordingly, marriage also conferred — and still confers — rights beyond
those vital to the preservation of the family unit. Some such rights reflect the
notion of family privacy. For example, under the Common Law, marriage
resulted in spousal privilege, forbidding the divulgence of information that
was part of a private communication between spouses.? To this day, in many
jurisdictions, spouses cannot be forced to testify against one another.?

! Under the principle of Coverture. See W. Blackstone, Commentaries on the Laws of England
(Clarendon Press, 1966) pp. 430-31; R. H. Graveson, Status in the Common Law (Athlone Press, 1953)
pp. 21-24; P. Francis, Legal Status of Women (Oceana Publications, 1978) pp. 1-6; K. K. Baker and
K. B. Silbaugh, Family Law: the Essentials (Aspen Publishers, 2009) pp. 88-90.

2 See D. M. Paciocco and L. Stuesser, The Law of Evidence (discussing the Common Law rule,
the Canadian rule, and the justifications thereof) (Irwin Law Inc., 2015) pp. 265-68; E. Stein, *Spousal
Secrets: SameSex Couples and the Functional Approach to Spousal Evidentiary Privileges’ The Secrets
Of Law (Stanford University Press, 2012) vol. 77; pp. 83—86 (detailed discussion of the different
components of spousal privilege in the USA); pp. 86—87 (discussing the historical justifications for
privilege); pp. 89-91 (discussing the current justifications for privilege).

3 Eg, Canada Evidence Act, s 4(2); Federal Rules of Evidence [US]; USA, Fed R Evid 501; Baker
and Silbaugh (n 6) 90. But compare to the Police and Criminal Evidence Act 1984, s 80 [UK] and the
Australian Crime Commission v Stoddart [2011] HCA 47 (30 November 2011), where the Australian
High Court ruled that the Common Law did not create privilege between spouses, though some of the
justices argued that a spouse may seek a ruling allowing the spouse not to give evidence that might
incriminate the other spouse. Generally see F. E. Zimring, 'Towards a Jurisprudence of Family
Violence’ (1989) 11 Crime and Justice 547.
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Moreover, current medical information and decisionmaking rules often give
spouses special standing regarding each other, thus reflecting a conceptualisation
of the privacy of the family unit as united against the world. Similarly, in some
jurisdictions, spouses were exempt from reporting each other’s forthcoming
crimes' and were not held accountable if they assisted their spouse after
committing a crime.? Historically, based on the logic that a wife was legally
a part of her husband, uxoricide® and spousal rape were not considered
as crimes or even judicable torts.* In other words, the law perceived the married
couple (and their children) as a unique unit, and marriage as a transformative
act that separated the spouses from the rest of the world and accorded to them
a status of their own.’> This was, at least in part, due to the historical perception
of the family as a private sphere in which the law must not interfere.

! See M. Gur-Arye, ’A Failure to Prevent Crime- Should it be Criminal?’ (2001) 20 Criminal
Justice Ethics 3, 34 fn 84.

2 This was the rule in Common Law, see M. Ross Lippman, Contemporary Criminal Law (Sage
Publications, 2006) p. 160; Note, "The Effect of Marriage on the Rules of Criminal Law’ (1961) 61 Columbia
Law Review 73, 75 and fn 71. It no longer applies in modern English law (following Accessories and
Abettors Act 1861 Art 3) or Canadian (as of 2000, following the amendment of s 23 of the Criminal Code,
R. S. C, 1985, c. C-46) law. However, it remains relevant in some other countries, eg, the USA, see
J. B. Singer, "The Privatization of Family Law’ (1992) 1992 Wisconsin Law Review 1443, 1464; D. Markel
Jennifer, M. Collins and E. J. Leib, *Criminal Justice and the Challenge of Family Ties’ (2007) 2007
University of Illinois Law Review 1147, 1158-61; and Israel, see Penal Code, 1977, Art 260.

3 Under Roman Law, uxoricide was justified when the wife had committed adultery or consumed
wine (with no judiciary proceedings necessary to prove the accusation), see J. Anderw Couch, *Women
in Early Roman Law’ (1984) 8 Harvard Law Review 39, 46; S. Thompson, *Was Ancient Rome a Dead
Wives Society? What Did the Roman Paterfamilias Get Away With? (2006) 31 Journal of Family
History 3, 5-6, 10-11.

4 As famously stated by M. Hale, The History of the Pleas of the Crown (From the original
manuscripts by Sollom Emlyn, 1778) p. 629: *The husband cannot be guilty of a rape committed
by himself upon his lawful wife, for by their mutual consent and contract the wife hath given up herself
in this kind unto her husband, which she cannot retract.” See also, eg, Criminal Code of Canada,
R. S. C. 1970, c. C-34 [not in force as of 1983] and J. Koshan, *The Criminalisation of Marital Rape
and Law Reform in Canada: A Modest Feminist Success Story in Combatting Maital Rape Myths’
The Right to Say No-Marital Rape and Law Reform in Canada, Ghana, Kenya and Malawi (Hart
Publishing, 2017) p. 139; Melanie Randall, Jennifer Koshan, Patricia Nyaundi Singer (n 10); Markel,
Collins and Leib (n 10) 1191-92; H. H. Clark Jr, The Law of Domestic Relations in the United States
(West Publishing Company, 1988). Re spousal rape in Common Law, see R. Brooks, "Marital Consent
in Rape’ (1989) Criminal Law Review 877.

° K. K. Baker, What is Nonmarraige? (2020) SMU Law Review 7. https://ssrn.com/
abstract’43574711 (last access on 15 February 2020); Graveson (n 6) 21-24.

¢ Eg, Balfour v Balfour [1919] 2 K. B., 571, 579 [England]; A. Diduck and F. Kaganas, Family
Law, Gender and the State (Hart Publishing, 2006) 13—17; Markel, Collins, and Leib (n 10) 1164—65;
M. Albertson Fineman, *What Place for Family Privacy?’ (1999) 67 The George Washington Law
Review 1207, 1211-15.
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Over time, this very understanding of the family as a special union
persisted in criminal law but received a different interpretation. Where once
the family was afforded protection by the law’s refraining from intervening
within the family and infringing on its privacy; nowadays, the family
is protected through a stricter legal intervention and regulation. Acts against
family members are no longer considered an extra-legal matter. Instead, the
law closely regulates internal family relations, with some jurisdictions now
imposing a duty to report suspected domestic violence.! Furthermore, crimes
against family members are often more severely punished; nowadays, some
sexual or violent crimes are considered graver if committed against a family
member.”

Moreover, marriage and other official relationships (such as civil
partnerships; hereafter: quasi-spousal relationships) are afforded the benefit
of recognition itself. Recognition, despite its transparent, seemingly almost
inconsequential nature, has palpable outcomes. Once a person is identified
as another’s spouse, various bodies, as well as society at large, assume
a special connection upon which they act. Spouses are ordinarily presumed
to be authorised representatives of each other in various social and semi-
official circumstances. For example, a husband might accept an invitation
on behalf of his wife or fill a prescription for her; a wife might lend an item
that belongs to her husband, and so on. However, this representation is also
legal. Not only will medical information readily be given to a spouse® but

! See, eg ,N. Lowe and G. Douglas, Bromley’s Family Law (Oxford University Press, 2015)
chap 6; S. Gilmore and L. Glennon, Hayes & William’s Family Law (Oxford University Press, 2016)
pp- 106-108; J. D. Payne and M. A. Payne, Canadian Family Law (Irwin Law, 2013) chap 5;
N. Durborow et al, Compendium of State Statutes and Policies on Domestic Violence and Health Care
(Family Violence Prevention Fund, 2010) https://www.acf.hhs.gov/sites/default/files/fysb/state
compendium.pdf (last access on 15 February 2020); L. K. Bledsoe et al, ’Understanding the Impact
of Intimate Partner Violence Mandatory Reporting Law’ (2004) 10 Violence Against Women 534.

2 See, eg, in the UK: Sexual Offences Act 2003, Arts 25-29 in comparison to Arts 9—15; Domestic
Violence, Crime and Victims Act 2004 (and see D. Ormerod, Smith and Hogan’s Criminal Law (Oxford
University Press, 2011) pp. 598-599); but at the same time, suggestions had been made to ease the
sentence of a spouse who killed an aggressor spouse, see The Law Commission, Murder, Manslaugher
and Infantcide (Law Com No 304, 2006); in Canada: Criminal Code 1985, s 718.3(8) (extended penalty
for offences against intimate partners); various provincial and territorial domestic violence acts (see
list here: https://www.justice.gc.ca/eng/cj-jp/fv-vi/laws-lois.html (last access on 15 February 2020)).

3 Eg, in the USA, according to the HIPPA privacy rule stated in 45 CFR s 164.510(b) (notably,
the definition of family member in the Privacy Rule at 45 CFR s 160.103 includes the terms spouse
and marriage). See generally HIPAA and Marriage: Understanding Spouse, Family Member, Marriage,
and Personal Representatives in the Privacy Rule, https://www.hhs.gov/sites/default/files/hipaa-and-
marriage.pdf. (last access on 15 February 2020).
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also in some jurisdictions, if one is unable to make medical decisions, his
or her spouse is the presumptive proxy for exercise of that right.’
As mentioned, through the notion of family privacy, in some jurisdictions,
a spouse is one’s default interim guardian, with no need for formal
appointment.” So in many senses, recognising someone as a spouse is a quick
and easy way to create a long list of legal authorisations, through the one
act of marriage rather than through a long list of isolated and documented
appointments. Beyond this ’evidentiary shorthand’, the recognition
of marriage also enables married people to be identified as a protected group
in anti-discrimination laws.?

Lastly, formal spousal relationships are also often the arena in which the
state, and society generally, encourages family life in the sense of procreation
and child rearing. Most significantly, through access to adoption and fertility
treatments which are sometimes more readily available to married couples
or at least heterosexual spouses,* and not to non-romantic partners.’

!'In the USA, see E. S. DeMartino et al, "Who Decides When a Patient Can’t? Statutes on Alternate
Decision Makers’ (2017) 376 (15) New England Journal of Medicine 1478, 1479-80. In contrast,
no such presumptive proxy exists in the UK; see the Make Decisions on Behalf of Someone page
on the GOV.UK website: https://www.gov.uk/make-decisions-for-someone. (last access on 15
February 2020).

2 Eg, in Switzerland and in the Czech Republic. See R. Frimston et al, The International Protection
of Adults (Oxford University Press, 2015) s 23.25 (Switzerland), s 18.13 (Czech Republic).

3 Eg, in the UK: Equality Act 2010 s 8; in Hong Kong: Allen and Overy, Hong Kong: The
Recognition and Treatment of Relationships Under Hong Kong Law (2019), https://www.allenovery.com/
en-gb/global/news-and-insights/publications/the-recognition-and-treatment-of-relationships-under-
hong-kong-law

4 See eg, The Ethics Committee of the American Society for Reproductive Medicine, *Access
to Fertility Treatment by Gays, Lesbians, and Unmarried Persons: A Committee Opinion’ (2013) 100
Fertility and Sterility 1524, 1525, https://doi.org/10.1016/j.fertnstert.2013.08.042 (last access on 15
February 2020), regarding some clinics’ refusal to give fertility treatments to singles and same-sex
couples; S. Courtnay Warbelow, C. Kutney Avant, 2019 State Equality Index 19 (Human Rights
Campaign Foundation, 2019) https://hrc-prod-requests.s3-us-west-2.amazonaws.com/
resources/2019-SEI-Final-Report.pdf?mtime’ 20200807165244&focal’inone (last access on 15
February 2020), regarding the limited access to second parent adoption in the USA (the discussion
is focused on same-sex couples, but this would likely also apply at least to same-sex non-couples).
Compare, however, to Vanessa A. Lavely, The Path to ’Recognition of Same-Sex Marriage: Reconciling
the Inconsistencies between Marriage and Adoption Cases’ (2007) 55 UCLA Law Review 247.

> Some states extend marriage benefits, such as adoption, to partners in civil unions; however,
those were usually designated for romantic partners. See eg, 5 Vt Stat Ann ss 1201-07 [Supp 2000]
as discussed by C. G. Bowman, ’Legal Treatment of Cohabitation in the United States’ (2004) 26 Law
& Policy, 119, 132 and explained by D. L. Chambers, *For the Best of Friends and Lovers of all Sorts,
a Status Other Than Marriage’ (2001) 76 Notre Dame Law Review 1347, 1348.
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2. Monetary Rights

Another type of protective marital rights is monetary. Historically, various
types of inter-spousal support were only available to legally married people.
For unmarried couples who ’lived in sin’, private accords aimed at bestowing
similar rights were illegal, or at least unenforceable.! Nowadays, tax credits
and exemption from estate taxes are included among the many other spousal
financial benefits.? Additional economic benefits are preference or unique
schemes for medical and welfare insurance®; post-mortem support through
pensions and welfare schemes unique to the surviving spouse and minor
children?; as well as various housing protections and benefits,> and so on.
These benefits contribute to the understanding of the family as a special unit

! Clark (n 12) 18; Singer (n 10) 1450.

2 D. Zalesne and A. Dexter, ’From Marriage to Households: Towards Equal Treatment of Intimate
Forms of Life’ (2018) 66 Buffalo Law Review 905, 908, fn 5. that *There are approximately fifty-nine
provisions in the Federal Income Tax Code in which tax liability depends on marital status. U. S. Gen.
Accounting Office, Gao/Ggd-96—175 Tax Administration: Income Tax Treatment of Married and Single
Individuals 3 (1996).” See also S. Motro, A New I Do: Towards a Marriage-Neutral Income Tax’
(2006) 91 Towa Law Review 1509, 1515-35 discussing both the advantages and disadvantages
of marriage in the realm of tax in the USA.

3 While many countries offer universal medical insurance, the USA does not. Therefore, a very
significant benefit is the ability to add family members (the spouse and minor children) to one’s medical
insurance policy provided through the workplace. Welfare benefits: eg, in the UK, the Statutory Parental
Bereavement Pay (General) Regulations 2020 allows leave to bereaved family members. Employees
are allowed ’reasonable amount of time off” to deal with an emergency involving a dependant, which
is defined as ’a spouse, partner, child, grandchild, parent, or someone who depends on you for care’:
https://www.gov.uk/time-off-for-dependants; The Canada Labour Code (R. S. C., 1985, c. L-2)
$206.2(3), allows employees to take unpaid leave to care for a *family member’ In the USA, the Social
Security Act s 216 [42 U. S. C. s 416] discusses benefits for surviving family members. The Family
and Medical Leave Act (FMLA) allows employees to take unpaid leave to care for immediate family
members, including spouses (defined as husband or wife) suffering from serious medical conditions. 29
U.S. C.s2611(12) — (13) (2012); L. S. Adler, ’Federalism and Family’ (1999) 8 Columbia Journal
of Gender and Law 197, 197-258; D. A. Brown, ’Social Security and Marriage in Black and White’
(2004) 65 Ohio State Law Journal 111.

4 Eg, In the UK: Inheritance (Provision for Family and Dependents) Act 1975. In Canada: the
Canada Pension Plan Act (R. S. C. 1985, c. C-8) part Il regulates benefits for surviving family members.
In the USA: the Social Security Acts 216 [42 U. S. C. s 416] regulates benefits for surviving family
members.

5 Eg, In the UK: Lowe and Douglas (n 15) 156-62; A. Barlow, ’Family Law and Housing Law:
A Symbiotic Relationship?’ Family Life and the Law- Under One Roof (Routledge, 2007) chap 2;
in Hong Kong: Allen and Overy (n 20), point 14, pp. 32-5. Furthermore, sometimes the right to an
undisturbed family house is understood as part of the right to family life, protected by several
international treaties, see eg, L. Finchett-Maddock, ’Time’s up — Resisting Private Limitations
on Rights to Housing and Protest” Regulating the City: Contemporary Urban Housing Law (Eleven
International Publishing, 2016) chap 5, particularly, pp. 87-88.
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in which funds are co-mingled and benefits are shared. This preferential
economic treatment of the family is not limited to the actual matrimonial home
and family life; it might also affect the business world. For example, a spouse
might have special protection or preferential treatment vis-a’ — vis money
lenders: marriage might influence the share of creditors when foreclosing
a mortgage or in cases of bankruptcy.! These benefits extend further than the
previous ones — they are not an indispensable requisite of the preservation
of physical or emotional family life. Instead, they are a means through which
the state supports and promotes a relationship that is perceived as socially
desirable. Simply put, this is a non-essential preferential treatment the state
chooses to give to marital relationships.

Note that some rights, particularly in the monetary aspect, do not involve
third parties but are instead interpersonal. The most significant is ancillary
relief. Those rights are different from those discussed here. Some of those
rights could already be subject to contractual variation between the consenting
parties? and are therefore subject to a different legal regime, which renders the
discussion of private allocation of rights mostly irrelevant. Indeed, some rights
cannot be contracted out of. To those, the argument made here might apply,
subject to further investigation. This article however, which focuses on the
public aspects of the relationship does not commit to any conclusion in this
regard.

II1. THE PRINCIPLED ARGUMENT FOR MARITAL BENEFITS

1. Historically

The benefits given to spouses reflect the importance of spousal relationships
and the state’s interest in promoting the social, emotional, and financial unit
they create. Traditionally, marriage was considered the core building block
of society. Marriage controlled the morals, demography, and economy
of a community?: morals, since sexual relations were limited by law to married
couples only; demography, since children born out of wedlock were considered
illegitimate and were of diminished legal standing; and economy, since the

! Eg, in the UK: Halsbury’s Laws of England (Buttersworths, 2001) paras 304-307; in the USA:
T. Morris Federico, *The Impact of the Defense of Marriage Act on Section 302 of the Bankruptcy
Code and the Resulting Renewed Interest in the Equitable Doctrine of Substantive Consolidation’
(1998) 103 Commercial Law Journal 82; in Hong Kong: Allen and Overy (ibid), point 8.2, p. 18.

2 Contracting into such rights is rather easy. Contracting out of such benefits is possible, to various
extents, in many jurisdictions through nuptial agreements. Even English law, which was one of the
last forts against such agreements, is now open to them, at least to some extent, following Radmacher
v Granatino [2010] UKSC 42.

3 M. Albertson Fineman, *Why Marriage?’ (2001) 9 Virginia Journal of Social Policy and the
Law 240, 242-243.
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family served as nuclear economic unit, where essential parts of production
and of the workforce were created.'

The traditional marriage was a political and economic notion. Throughout
much of history, marriage was an alternative to the modern market and
government.” It was a way — in some contexts, the only way — to create
alliances between families, tribes, or nations; to regulate the division of labour
between genders and ages; and to determine rights and obligations regarding
sexual relations as well as inheritance and property.> Marriage was a way
to accumulate, consolidate and transfer wealth, and to deem some people
deserving of these resources while shunning others, such as illegitimate
children who were disinherited due to the (non-)marital status of their parents.*

For most of history, marriage was not necessarily an emotional notion.
Love and other personal feelings and preferences were not considered to be
the reason for marriage, or even very relevant to it.’ Interests and social order
were what it was (mostly) about.® Within this reality, marriage was an inevitable
and irreplaceable part of everyone’s life, or at least in the lives of those who
mattered. Indeed, marital unions that could not be achieved were seen as ones
that should not even be considered (eg, same-sex marriages), and no spousal
relationships existed outside of marriage, at least in the legal sense.” At the
time when marriage meant all of those things, giving rights to the family was
a multi-faceted action. It could have been interpreted as supporting child-
rearing, spousal cohabitation, or economic projects. As such, marriage enjoyed
broad legal protection and preference. Within this reality, attaching benefits
to marriage was a desirable and justifiable way to promote a social interest
in a seemingly equal manner. But once the reality surrounding these issues
changed, it is doubtful whether this justification still exists.

' E. Brake, Minimizing Marriage: Marriage, Morality, and the Law (Oxford University
Press, 2012) p. 10; M. Ann Case, Marriage Licenses’ (2004) 89 Minnesota Law Review 1758, 1765—
71 (2004). Further, the family was a way to provide for weaker members of society such as, historically,
women. See eg, A. R. Dubler, "In Shadow of Marriage: Single Women and the Legal Construction
of the Family and the State’ (2003) 112 Yale Law Journal 1641.

2 S. Coontz, Marriage: a History (Penguin Books, 2005) p. 9.

3 Ibid.

4 Ibid, p. 6.

5 As discussed ibid. throughout the book. See also U. Beck and E. Beck-Gernsheim, The Normal
Chaos of Love (Polity, 1995) p. 172. Though modern research argues that people did get married for
love (eg, E. Harth, *The Virtue of Love: Lord Hardwicke’s Marriage Act’ (1988) 9 Cultural
Critique 123), love was not the reason to sustain or end a marriage.

¢ Coontz (n 32) pp. 15-16; T. Honore’, The Quest for Security: Employees, Tenants, Wives
(Stevens, 1982) pp. 62-63.

7 See eg, the sources in fn 23.
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2. Nowadays

The reality of modern marriages is different. Modern marriage is perceived
as a matter of love, choice, and personal fulfilment, which one can enter into
and quit rather freely, though economic and other practical considerations may
also play a part.! People are able to choose whom to marry at will. Affinity
and same-sex relationships, which once served as reasons to disqualify
a couple from marriage, are now welcomed in. Despite its great personal
importance, the social importance of marriage is subsiding. Governments and
markets have taken over the socio-political role of marriage. Diplomatic,
economic, and military alliances are mostly created through markets and
treaties; marriages are no longer important diplomatic pawns. This shift allows
marriage to be a personal union between the spouses, which may be frail and
fallible without jeopardising world peace. Similarly, corporations and trusts
eclipse marriages and inheritance in the accumulation and transference
of wealth. Thus, marriage is no longer required to protect those interests either.
Finally, intimate relationships and procreation are currently permitted
regardless of marital status, thus are legally independent of marriage. Other
familial choices are also acceptable and coincide with marriage, stripping it of
its unique meaning.

Moreover, other core values and common interpretations of marriage are
becoming less relevant as well. For example, marriage was once understood
as a mechanism that safeguards child-rearing, but nowadays many marriages
exist without the intention or the reality of raising children, and many children
are raised by parents who are not married to each other or at all. Modern
marriage does not ensure the protection or economic resources available
to children, since it is far less stable and reliable than before, due to the vast
changes in the availability and acceptability of divorce. So marriage cannot
claim to uniquely protect morality and children.

Arguably, even if marriage is no longer a public alliance, it may still
be a personal one. In western society, one of the central relationships of adults,
if not the most significant one, is that of couples, which extends to include
their minor children.? Though legally independent, spouses often are still
viewed not as two people, but as one personal and emotional unit. Indeed,
even regardless of its broad socio-political meanings, marriage is perceived

! See eg, J. Eekelaar and M. Maclean, *Marriage and the Moral Bases of Personal Relationships’
(2004) 31 Journal of Law and Society 510, 517 and onwards.

2 E. Illouz, The End of Love (Oxford University Press, 2019; Beck and Beck-Gernsheim (n 35)
chap 6, discussing love (of the spousal kind) as a modern religion, and pp. 72-76, discussing the role
of children in this relationship. See also Coontz (n 32) p. 33.
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as one’s habitat or even safe haven. Protecting and promoting it supports
personal well-being' and thus provides society with content, well-adjusted
members. Moreover, marriage still involves significant practical meanings.
It is often a committed relationship that encompasses family life, communal
property, and mutual commitment. As such, the institution of marriage might
still deserve state support even if it does not cater directly to public interests.

But while all traditional marriages might have (theoretically) been alike,
each modern marriage is modern in its own way.? At least some marital
relationships are neither loving nor supportive; love and comfort are not and
never were a guaranteed part of the marital bargain. Protecting marital
relationships is not necessarily the best way to support the welfare of one
or both of the spouses. Moreover, many marriages do not intend to form this
strong committed bond that society might envisage in the concept of marriage.

Current law and society might more openly admit that love and comfort
could reside outside of the marital bond. Indeed, many people live happily
and enjoy substantial relationships and raise children outside of wedlock.
A person’s significance in another person’s life need not relate to marriage
or even romance. Notably, the centrality of the spousal relationship is a western
idea. In some cases, it is common for spouses to live ’apart together’ and
to rely on extended family structures for everyday life.> Some Southeast Asian
societies did not have a marriage practice in the western sense. Instead, women

! See eg, B. Chapman and C. Guven, ’Revisiting the Relationship between Marriage and
Wellbeing: Does Marriage Quality Matter?’ (2016) 71 Journal of Happiness Studies 533 (demonstrating
and exacerbating the effect of marriage; happiness and sadness in marriage are both greater than their
counterparts in singlehood); K. M. Bennett, "Psychological Wellbeing in Later Life: The Longitudinal
Effects of Marriage, Widowhood and Marital Status Change’ (2005) 20 International Journal
of Geriatric Psychiatry 280 (demonstrating the importance of marriage for wellbeing later in life);
L. J. Waite and E. L. Lehrer, *The Benefits from Marriage and Religion in the United States:
A Comparative Analysis’ (2003) 29 Population and Development Review 255 (discussing the benefits
of marriage based on various socio-economic and emotional factors).

2 See similarly, M. C. Nussbaum, ’A Right to Marry?’ (2010) 98 California Law Review 667, 668—
70. At pp. 668—69, she argues: But marriage, it soon becomes evident, is no single thing. It is plural
in both content and meaning. The institution of marriage houses and supports several distinct aspects
of human life: sexual relations, friendship and companionship, love, conversation, procreation and
child rearing, and mutual responsibility. Marriages can exist without each of these [...] Marriages can
exist even in cases where none of these is present, though such marriages are probably unhappy’.

3 V. Mazzucato et al, *Transnational Families Between Africa and Europe’ (2015) 49 International
Migration Review 142, 146; G. A. Holmes, *The Extended Family System in the Black Community:
A Child-Centered Model for Adoption Policy’ (1995) 68 Temple Law Review 1649; 1. Levin, "Living
Apart together’ (2004) 52 Current Sociology 223; J. Haskey and J. Lewis, ’Living apart together
in Britain’ (2006) International Journal of Law in Context 37; J. Eekelaar, Family Law and Personal
Life (Oxford University Press, 2nd edn, 2017) p. 107.
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lived with their brothers, and their male sexual partners were not considered
a part of their families.! Historically, the core family unit was a multi-
generational household in many societies.? Such multi-generational core
families are now becoming more prevalent again, due to economic and care-
related considerations.* The reality of economic units is similar. Marriage was
once understood as the one and only way to consolidate family fortunes, but
nowadays many married spouses separate their assets, while some non-marital
partners, or even non-partners, manage their property communally.

Generally speaking, marriage and commitment and not always paired
together. One might be deeply committed to another as a consequence
of various ties, only one of which is marriage. Not only that but also the high
rates of divorce suggest that the marital commitment is possibly not as robust
and sturdy as one might have hoped. Indeed, some marital benefits are
important precisely because marriages often fail.* At the same time, there are
many ways to be significant to someone, none of which is necessarily superior
to others. Non-spouses who are deeply involved and share their lives are
an exceedingly prevalent reality.’ That is to say: marriage, or even spousal
relationships in general, do not serve as an adequate indication as to who
is a ’significant other’.

! Eg, the Na (Muso) in China, see Coontz (n 32) 32-33; Brake (n 31) 9. The Minangkabau
(Minang) in Indonesia, see J. Eekelaar, Family and Personal Life (Oxford University Press, 2007)
p. L.

2 Naturally, the best-known example is the Roman Familia. Other examples are, eg, S. Ruggles,
’Multigenerational families in nineteenth-century America’ (2003) 18 Continuity and Change 139;
Y. Takeda et al, "Multigenerational Family Structure in Japanese Society: Impacts on Stress and Health
Behaviors among Women and Men’ (2004) 59 Social Science and Medicine 69.

3 Eg, in Spain: see C. Garcimartin, *Defining Familial Relations within the Law: Nuclear Family
vs. Extended Family’, (2012) 3 International Journal of the Jurisprudence of the Family 85, 96-103;
in Canada: see Law Commission of Canada, Beyond Conjugality: Recognizing and Supporting Close
Adult Relationships (2001) p. xxiv; Hispanic families in the USA: see M. A. Yablon-Zug, ’Deporting
Grandma: Why Grandparent Deportation May Be the Next Big Immigration Crisis and How to Solve It’
(2009) 43 U. C. Davis Law Review; in the USA generally, see D. Cohn and J. S. Passel, ’A Record 64
Million Americans Live in Multigenerational Households’ (Pew Research Center, 2018) https://
www.pewresearch.org/fact-tank/ 2018/04/05/a-record-64-million-americans-live-in-multigenerational-
households/. (last access on 15 February 2020).

4 See H. Lau, ’Marriage Equality and Family Diversity: Comparative Perspectives from the
United States and South Africa’ (2017) 85 Fordham Law Review 2615, 2618, citing the South African
Supreme Court in Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC) para 73, p. 554.

5 Eg, People often see themselves financially committed to various people outside of the nuclear
family; see Pew Research Center, The Decline of Marriage and Rise of Families (2010) pp. 4446,
https://www.pewso cialtrends.org/wp-content/uploads/sites/3/2010/11/pew-social-trends-
2010-families.pdf. (last access on 15 February 2020).
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Nowadays, marriage seems to be an arrangement that the parties can shape
as they see fit. It might not include family life, communal property, or mutual
commitment. If many couples do not raise, or intend to raise, children and
do not share their property and life; and if communal property and sharing,
child rearing, life and love often are not dependent on marriage, then perhaps
marriage is not a good enough proxy to indicate emotional intimacy, fiscal
dependency, or a communal physical reality.! Therefore, perhaps, marriage
is not the best relationship to grant benefits to.

However, marriage and personal relations still have some social value.
Importantly, not all services once provided by the family have been taken over
by the state. Instead, they are shared between the family and other private
relationships. Care for the young, old, ill, and disabled is still mostly performed
within the family but also, in many cases, by friends? and hired helpers,?
so much so that several prominent scholars have already suggested shifting
the attention of the law, and the benefits granted by it, from marriage to care
relationships.* But despite the importance of care work and the need
to compensate for it adequately, it does not exhaust the value of relationships
for members of society.’ Relationships are, or can be, an antidote to the
’loneliness epidemic’ that carries dire costs to physical and emotional health®;
therefore, relationships can be valuable contributors to the well-being. Their
importance stems from companionship, stability, and possibly love. Marriage
is no longer a vehicle for political or military alliances, but it might still,
sometimes, be relevant as a means to identify meaningful personal and

! The LCC noted these factors as the proxies for identifying protection-worthy relationships,
Law Commission of Canada (n 45) p. xxiii.

2 Particularly in the gay community, but not only there. See S. Westwood, *«My Friends are
my Family»: an Argument About the Limitations of Contemporary Law’s Recognition of Relationships
in Later Life’ (2013) 35 Journal of Social Welfare and Family Law 347; S. Roseneil, "Why We Should
Care About Friends: an Argument for Queering the Care Imaginary in Social Policy’ (2004) 3 Social
Policy 409.

* D. Hacker, Legalized Families in the Era of Bordered Globalization (Cambridge University
Press, 2017) chap 8.

4 See eg, M. Alberston Fineman, The Neutered Mother, the Sexual Family and Other Twentieth
Century Tragedies (Routledge, 1995); M. Alberston Fineman, The Autonomy Myth: A Theory
of Dependency (The New Press, 2004); J. Herring, ’Making Family Law More Careful’ Vulnerabilities,
Care and Family Law (Routledge, 2014); J. Herring, Caring and the Law (Hart Publishing, 2013)
chap 6; Eekelaar (Oxford University Press) (n 43) chap 4.

3 Parts of this argument are made by J. Herring, Law and the Rational Self (Cambridge University
Press, 2019). However the argument goes further to include stability and habits, as well as relationships.

¢ See eg, Loneliness ’Increases Risk of Premature Death’ (NHS, 2015) https://www.nhs.uk/news/
mentalhealth/loneliness-increases-risk-of-premature-death/; Illouz (n 39) p. 24.
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emotional ties.! So while the original justification for marital benefits may
have ceased to exist, different rationales might have emerged in its stead.
In this sense, and since some of these important services are provided for
through marriage, supporting marriage might be related to the promotion
of self-care, as well as care for others.

Furthermore, it is likely that when the state supports marriage, alongside
other quasi-spousal relationships, and thus the well-being of individuals,
it vicariously — possibly intentionally — promotes its own interests. For
example, when the state gives preferable immigration treatment to spouses,
it does so based on the assumption that immigrants with families would
assimilate more easily into local society, have a greater sense of belonging
and security, and benefit from the support of their loved ones. Some argue that
such selective immigration is socially beneficial since it prioritises immigrants
that are more likely to lead stable and law-abiding lives and contribute to the
local economy by spending their earnings locally, instead of sending them
to their families abroad.?

This very logic might, however, equally support other, non-romantic,
relationships as well. There is no reason to assume that only married people,
or people in spousal relationships, enjoy companionship, stability, support,
and love.> Married and unmarried people create all sorts of relationships
through which their emotional needs are met. Only some of these relationships
are conjugal (nor are all sexual relationships considered relationships).* So if
the centre of one’s emotional and practical life is a best friend or a sibling,
then granting immigration rights to that significant other might also promote
the goals of stability and assimilation in society.’ That is to say: it makes sense
to support economic units and to do so wherever they are found, be it within
or outside of wedlock.b It makes sense to support significant emotional ties
and to do so regardless of who the parties to that relationship are. It makes

! Though, as Eekelaar describes, it might still be incompatible with friendship. Eckelaar (n 43)
pp. 102-103.

2 K. Abrams, *Immigration Law and the Regulation of Marriage’ (2007) 91 Minnesota Law
Review 1625, 1637. For an extensive discussion, see K. Abrams, *What Makes the Family Special?’
(2013) 80 The University of Chicago Law Review 7.

* See eg, E. K. Trimberger, The New Single Woman (Beacon Press, 2008) pp. 65-83.

4L.A. Rosenbury, *Friends With Benefits’ (2007) 106 Michigan Law Review 189; L. A. Rosenbury
and J. E. Rothman, ’Sex in and out of Intimacy’ (2009) 59 Emory Law Journal 809.

3 V. Hamilton, "Mistaking Marriage for Social Policy’ (2003) 11 Virginia Journal of Social Policy
and the Law 307.

© Motro (n 24) 1541-57 offers a discussion of this argument and the ways in which it should play
out throughout the US tax system.
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sense to promote procreation and child rearing in stable relationships only,
but those might be other-than-spousal relationships. It makes sense that one
is better off immigrating with one’s special someone, but that person is not
necessarily a marital or romantic spouse or even a family member in the formal
sense. Therefore, considering alternative ways to allocate the benefits that
were traditionally connected to marriage and currently are connected to spousal
relationships is an interesting thought-experiment in reshaping society in a way
that is grounded in current reality.

Interestingly, this understanding is partly reflected in US immigration
policy, which allows a citizen to support or object to a family member’s
immigration to the USA. By doing so, the immigration law permits citizens
to define who counts — or rather, who does not count — as their family member
in the context of immigration.! Indeed, if one immigrates based on the family
argument, one had better be someone that the US family member actually
wants to have around. The only oversight in this arrangement is that it is not
broad enough; if family-based immigration and other spousal benefits are
an acceptable notion, and once at least some laws, in some cases, deem
a family relationship to be functional rather than formal, then that leniency
should be more comprehensive. This means that it should not be limited
to withholding benefits based on a functional test; rather, it should be extended
to granting them also on the basis of that same test, and it should focus on real-
life relationships, whatever they may be, rather than on formalities.

IV. THE PRACTICAL ARGUMENT FOR BENEFITS THROUGH
MARRIAGE

1. Marriage as Proxy

Even if marriage is not the only place where protection-worthy love and
commitment reside, it might still be useful as a proxy for such circumstances.
While people may have various significant relationships, marriage remains
one of the relationships where such feelings and behaviours are found.
Marriage also has the advantage of being easily identifiable, as it is usually
formally documented. Therefore, using marriage is an easy and practical way
of giving benefits that support togetherness.

But as mentioned previously, this assumption is simultaneously over- and
underinclusive.? It is over-inclusive since some people enter marriage (and

! Abrams (n 55) p. 1636. Compare to the very different reality in the UK as discussed by N. Carver
*«For Her Protection and Benefit»: The Regulation of Marriage-Related Migration to the UK’ (2016) 39
(15) Ethnic and Racial Studies 2758, 2761.

2 See similarly, LCC, Beyond Conjugality (n 45) pp. 4-5.
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other formal spousal relationships) for reasons that have nothing to do with
the perception of marriage as a significant personal relationship or a home
in which to rear children. Some marry in order to conform to social norms.
The more weight the law gives to marriage, the more likely they are to do so,
sometimes to their detriment. Others marry to enjoy marital benefits,
particularly those pertaining to immigration, but also, possibly, spousal
privilege or tax benefits. Moreover, a marriage may have been entered into
for love, but the love perished and the marriage continues because the parties
cannot — or cannot be bothered to — divorce, or because they want to avoid
the division of matrimonial property or to continue enjoying the benefits given
by the state. In all such cases, the marriage is not a good proxy for a relationship
worthy of protection. Instead, at least in some cases, the benefits are the be all
and end all of the relationship. Surely, such marriages are neither ones the
state would wish to promote nor ones that warrant promotion. And though
empirical research is needed to identify the ratio between ’relational/for love’
marriages and "practical/for-profit” ones, it might be presumed that both types
of relationships exist.

Marriage is also under-inclusive proxy because as mentioned above,
people have significant relationships outside of marriage, and while some
manage to force their relationship into the bounds of marriage others do not,
nor should they be asked to.! One such example is the Burden sisters.” Joyce
and Sybil Burden, two unmarried sisters in their 80s, have lived together
over 30 years in a house built on land they inherited from their parents
in Wiltshire, UK. The sisters were each other’s heirs so that upon the death
of one of them, the other would inherit the entire house. However, to pay the
inheritance tax (at a rate of 40%), the surviving sister would have to sell the
house, thus lose both her sister and her home at an old age.’ Under the
UK inheritance law, spouses — either married or in a civil partnership — are

! Not in the least because they might wish to marry — ie, create a legally sanctioned sexual
relationship and afford each other benefits such as alimony equitable division of property — with a new
partner, without negating from their fuller and broader-reaching commitment to each other. People
might also wish to marry without necessarily and unintentionally bestowing the ’plus one’ rights-
penumbra upon their marital spouse.

2 Burden and Burden v United Kingdom (2007) 44 E. H. R. R. 51 [ECHR Chamber]; Burden
v United Kingdom (2008) 47 E. H. R. R. 38 [ECHR Grand Chamber].

* Notably, however, the case could also be understood differently, considering the sisters wealthy
people who seek to preserve their advantage as owners of a large house at the expense of the public,
by avoiding tax. Such a reading was suggested by N. Barker, *Rethinking Conjugality as the Basis for
Family Recognition: A Feminist Rewriting of the Judgment in Burden v United Kingdom’ (2016) 6
O~nati SocioLegal Series 1249, 1261-64.
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exempt from this tax.! The sisters argued that they too should enjoy this
exemption. After all, the sisters lived together for an extended period, in one
household, sharing life together and with no one else. Their property was
jointly owned and enjoyed. As such, their relationship was functionally
identical to a committed spousal relationship. If the test is functional, the
sisters obviously should be afforded the tax exemption. But things turned out
differently.

In a case argued in another jurisdiction, US v Windsor,? the US Supreme
Court ordered the federal government to give the benefit of a spousal exemption
from inheritance tax over the half of the home that Edie Windsor inherited
from Thea Spyer, with whom she lived in the house in a committed relationship.
The only difference between the Windsor-Spyers and the Burdens was that
the former was a same-sex couple, while the latter a non-romantic couple
of sisters. This difference should have worked to the disadvantage of Ms
Windsor because the Burdens could have argued a lacuna, while Ms Windsor
argued against clear federal legislation that forbade the federal government
from granting any recognition to same-sex unions at that time; namely, the
Defense of Marriage Act (DOMA).2

However, the Burden sisters were denied, and the UK courts ignored their
relationship. Not only that, but they were also denied by the European Court
of Human Rights, which held that the UK’s position denying the sisters’
application did not constitute discrimination with respect to the right to peaceful
enjoyment of the property.* Somehow, their long-term commitment was not
worthy of the benefits given to romantic couples, regardless of their
circumstances. While the sisters argued that their 30 years of sharing and
caring should grant them the benefit, the court found that their relationship
was not one of choice but of destiny, since they were sisters.’

! Inheritance Act 1984, s 18(1) [UK].

2 570 US 744 (2013).

3 Pub.L. 104-99, 110 Stat. 2419, enacted September 21, 1996, 1 U. S. C. s 7 and 28 U. S. C.
s 1738C.

4 Protected under Art 1 of the First Protocol to the Convention together with Art 14 of the
European Convention on Human Rights.

5 E. J. Leib, *Friendship & the Law’ (2007) 54 UCLA Law Review 633, 63941 makes a similar,
more elaborate and founded argument in claiming that kinship excludes friendship. This argument
seems to be as mistaken as that of the court in the Burden case. Though kinship and friendship are
different forms of intimacy, as Leib rightly argues, it is difficult to justify an argument for their mutual
exclusion. While kinship is sometimes unequal, it is not always so, and some deep and meaningful
friendships between non-relatives are also unequal. Though it might be sensible to recognise
an independent notion of friendship in law, life’s intricacies should not be disregarded. So it stands
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The Burden sisters indeed differed from the best of spouses in only two
things: they were blood relatives, and they were not sexual partners. But this
should have worked to their benefit rather than to their detriment, since not
all blood relatives live together as Joyce and Sybil Burden did. Their sisterly
relationship made them present and available, and in that sense it chose them
one for the other, in the same way in which life circumstances sometimes
choose romantic partners. But the availability is only part of the story. The
other, more significant part is commitment. The Burden sisters chose the nature
of their relationship and committed to each other. The bond that was
traditionally attributed to sexual relationships was cemented between the
sisters through choice and life-long commitment. Not all siblings make that
choice. Very few do. So their choice was no less significant than that
of romantic spouses. Moreover, given the circumstances of their lives, would
it not be accurate to say that Joyce and Sybil Burden were each other’s
significant other? What sanctifies sexual relationships beyond all others,
making the sisters’ relationship inferior to the most crumbling of marriages?"
The UK submitted that the goal of the exemption was to provide the survivor
with a measure of financial security.? In so far as the values protected by the
tax exemption are the family house and the financially dependent spouse, the
sisters fit comfortably into the criteria and the sexual nature of their relationship,
or lack thereof, should have been irrelevant.’

The Burden sisters are not alone. The phenomenon of blood relatives that
are life partners was considerable enough in the UK that it prompted two
attempts at including such relationships into the domestic partnership scheme;
once in the House of Lords during the original enactment of the law,* and

to reason that sisters could be (and should be recognised as) friends, and friends should qualify
as significant others. See similarly G. Allan, "Flexibility, Friendship, and Family’ (2008) 15 Personal
Relationships. For other discussions of the distinction between duty and choice regarding friendship
and other relationships, see also M. K. Nelson, *Between Family and Friendship: The Right to Care
for Anna’ (2011) 3 Journal of Family Theory and Review 241; R. Pahl and L. Spencer, ’Personal
Communities: Not Simply Families of «Fate» or «Choice»’ (2004) 52 Current Sociology 199; E. Young,
C. Seale and M. Bury, ’It’s Not Like Family is It?: Negotiating Friendship Boundaries Towards the
End of Life’ (1998) 3 Morality 27.

! See similarly, A. Gross, *The Burden of Conjugality’, Diversity and European Human Rights:
Rewriting Judgments of the ECHR (Cambridge University Press, 2013) p. 265.

2 Burden v UK (2008) (n 63) para 50.

% See similarly Barker (n 64) pp. 1267-68.

4 By B. O’Cathain and T. Lord, HL Deb 10 May 2004, c11GC, 3GC, and ¢26GC as discussed
in Burden v UK (2008) (n 63) paras 19-20. See also House of Commons Research Paper 04/64, The Civil
Partnership Bill [HL]: background and Debate, 37-38 (2004) http://researchbriefings.files.parliament.uk/
documents/RP04-64/RP04—64.pdf. (last access on 15 February 2020).
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again several years later.! Both attempts failed, but they are no less persuasive
now than they were then. Similar arguments are made in other parts of the
world as well. One example is Israel, where two elderly sisters who lived
together their entire lives, Edith and Regina Fischbein, were denied a state
pension given to bereaved (romantic) spouses — married and unmarried alike.
2 They sued and lost. The majority in this case used an argument very similar
to the one made in the Burden case: blood relatives could not be compared
to spouses.’

The insistence of courts and laws on differentiating between committed
longterm relationships is particularly puzzling when compared to the Windsor
case, which Ms Windsor won, vacating the relevant part in DOMA. Apparently,
something about asexual sisterly commitment is particularly offensive,
although it is not banned under any law. As long as that is the case, and in the
absence of reasonable justification for the distinction between spousal and
other relationships, marriage is a particularly poor proxy. Not just due to its
over-inclusion, but especially for its under-inclusion. The state may assume
that marriage means togetherness, but people sharing all kinds of significant
relationships should be able to argue for their own special togetherness and
enjoy benefits. Married people should be able to point to another person
outside the couple as their significant other. More generally, however,
significant others should be willingly accepted outside of coupledom, or even
cohabitation, for married and single people alike. This arrangement should
be extended to relationships between parents and adult children, as well as to
siblings, friends, or community members who care for each other in any
relevant way — be it living together, sharing economic funds, or creating
a togetherness in any other way. The mere existence of a marriage or another
spousal relationship should be one of several bases for the granting of benefits,
if at all. Significant-otherness should be accepted wherever care or commitment
exists, and in any way it does.

2. Marriage as Preferable to Divorce

Even if marriage is not a good proxy for love or commitment, it may still
be the relationship that the state wishes to promote, not due to its intrinsic
value, but for other external considerations. For example, the state might use

! By the conservative MP Sir Edward Leigh, see Civil Partnership Act 2004 (Amendment)
(Sibling Couples) Bill [HL] 2017-19. And see F. Gillet, Civil Partnerships: "Why I Want one with
my Sister’ (BBC, 2018).

2 SS (Tel-Aviv) 1277-06-15 Fischbein v The Social Security Institute (12 January 2017) [Israel].

3 Ibid. in para 19, the court clearly states that «the spousal relationship that forms a family is meant
to be, to the best of our understanding a romantic one.» See also paras 21 and 22.
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the benefits not to promote marriage in itself, but as a way to balance out the
liberal exit regime of divorce.! That is to say, by associating benefits with
marriage, the state may not seek to promote marriage or formal spousal
relationships in particular but merely to deter divorce and separation, thus
advocating not marriage in itself, but rather stability. Making marriage
attractive might convince a vacillating spouse to stay in the marriage, and that
in turn would support weaker parties such as minor children and spouses who
wish to maintain the marriage but lack substantial leverage without the marital
benefits.

However, even if the preservation of familial structures is sufficient
to justify discrimination in favour of spousal relationships, it is still insufficient.
First, there is no proof that it actually works; while the benefits might prolong
some marriages, they are ineffective regarding many others, as proven by the
significant divorce rates in Western countries. Secondly, spousal benefits are
not accurate enough: they are given to all marriages, including those where
they prove wholly ineffective and those where a separation was never
considered.

Even assuming that it is permissible for the state to use money and other
benefits to promote preferable lifestyles, and even if divorce is undesirable,
benefiting marriage is arguably not the best way to go. A better way to deter divorce
might be to inflict costs (reflecting the social loss) on those who choose to divorce,
while leaving those who are happily married out of the picture entirely. Such
a structure could also better identify cases where an exception should be made.
While a battered wife and an unfaithful wife both lose marital benefits upon
divorce, the penalty of lost public support is presumably more justified in one case
than in the other. If marriage benefits are used to preserve marriages for the benefit
of weaker parties or for social coherence, a distinction should be drawn between
the scenarios. Such a distinction is more easily made through costs relating
to divorce, and the waiver thereof, than through marriage benefits.

3. Marriage as an Over-stretched Commitment

In the West, marriage is generally perceived as a relationship between two
people to the exclusion of all others. A spouse is assumed to be one’s partner
in everything and for all purposes.> However, as argued above, that is often

! For such causal effect, see eg, S. D. Hoffman and G. J. Duncan, *The Effect of Incomes, Wages,
and AFDC Benefits on Marital Disruption’ (1995) 30 Journal of Human Resources 19; S. J. South and
G. Spitze, 'Determinants of Divorce over the Marital Life Course’ (1986) 51 American Sociological
Review 583.

2 E. Perel, Mating in Captivity (Harper Paperbacks, 2006) pp. 178-79. On page vii, she notes:
’Today, we turn to one person to provide what an entire village once did: a sense of grounding, meaning,
and continuity. At the same time, we expect our committed relationships to be romantic as well
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not the case. Sometimes, one’s most significant other is not the one that
is formally identified as one’s spouse. Some jurisdictions have internalised
this understanding. Such jurisdictions allow some self-determination
of significant others and are even open to relatives being allotted that role.
This is the case with the Reciprocal Beneficiaries in Hawaii' and Vermont,
the Designated Beneficiary in Colorado,® and the Adult Interdependent
Relationship in Alberta, Canada.* But even these more progressive jurisdictions
still assume that there is only one significant person for all intents and purposes.
These various legal regimes always assume that the one to whom you are
’married’ is also the one you confide in (or at least the one you ought or are
allowed to confide in), share life and love with, combine money with, and
travel with. However, that is not necessarily the case. You might be happily
married and still share some important experiences with others. Say your
partner is positively wonderful in all aspects, except for sharing your
enthusiasm for the great outdoors or fringe theatre or fashion shows. It would
probably be utterly acceptable that you enjoy these activities with other like-
minded people and not your partner, because even an excellent relationship
might not be all-encompassing. It might even be to the advantage of the
relationship if each partner has some independent social life.

Why not apply this understanding to benefits then? If life is bigger than
the relationship, even when the relationship is nourishing and committed,
should not the law reflect this reality as well? In the same way that you might
have a spouse and a theatre partner, it might be justified that you have a spouse
and an immigration/taxation/confidentiality partner. Consider a man who is in
a committed, loving marriage that nonetheless is based on monetary separation.
Naturally, it would be prudent to attach various care-based benefits to this
marital relationship. Assume, however, that this man shares his property with
a sibling with whom he owns a business. Would it not stand to reason that this
man’s monetary significant other is not his wife but his brother? Would it not
be understandable that he should be able to direct his tax benefits to the place
where they actually belong?

as emotionally and sexually fulfilling.” Coontz (n 32) p. 38, discusses this transformation and wittingly
notes: "No Stone Age lovers would have imagined in their wildest dreams that they could or should
be ’everything’ to each other. That way lay death.” See also, more generally Illouz (n 39) chap 6.

! Haw Rev Stat Ann ss 571C-1 to —7 (Michie, 1999).

2 Vt Stat Ann tit 15, ss 1301-06 (Supp 2000).

3 Colo Rev Stat Ann, ss 15-22-101-112 (West, 2015).

4 Adult Interdependent Relationships Act 2002, (S. A. 2002, c. A-4.5) [Alberta, Canada].
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V. BENEFITING WHERE BENEFITS ARE DUE

1. The Proper Ramifications of the Transformation of Marriage Many have
written about the transformation of marriage.! Some have argued that marriage
is an anachronistic, irrelevant, or even discriminatory institution that should
be abolished.? Scholarly work has long questioned the connection between
marriage and specific spousal benefits, mainly immigration.> Many attempts
were made to extend marriage to include non-traditional relationships so as
to allow access to spousal benefits, among other reasons. The peak of this
plight was probably during the debate over same-sex marriage in the USA and
Europe. Well-known innovations such as domestic and civil partnerships were
a legislative reaction to this call.* While allowing formal relationships,
including marriage, to same-sex couples, some legislators went further® and
included not just spouses but all kinds of partners in their new schemes.® At the
same time, scholarly works called for recognition of a wider range
of relationship types, namely non-spousal ones,” and suggested that the
institution of marriage be abolished altogether and replaced by a functional

! Most notably, M. A. Glendon, The Transformation of Family Law (University of Chicago
Press, 1989).

2 Most notably, Fineman (n 51).

3 Importantly, K. Abrams’ works (e.g. n 55). Another notable work in this context is that
of J. Feinberg, *The Plus One Policy: An Autonomous Model of Family Reunification’ (2011) 11
Nevada Law Review 629, which makes similar arguments to the ones made here, but limits them
to the realm of immigration.

4 Eg, the Netherlands (Civil Code title 1.5A article 1:80a — 1:80 g of 1998), France (Loi no. 99—
944 du 15 novembre 1999 relative au pacte civil de solidarite”) New Zealand (Civil Union Act, 2004)
the UK (Civil Partnership Act, 2004).

> The word ’further’ should be read with care here, as it is likely that this *going further’ was
actually an attempt to go backwards and undermine same-sex couples.

¢ Eg, Hawaii (n 79), Vermont (n 80), and Colorado (n 81); similarly in Belgium according to the
Civil Code Article 1475. See also F. Swennen and Y. H. Leleu, "National Report: Belgium’ (2011) 19
American University Journal of Gender, Social Policy and the Law 57, 72—74. See also the proposal
by the LCC, Beyond Conjugality (n 45) pp. 29-36, and generally, chap 3.

7 Eg, N. D. Polikoff, Beyond (Straight and Gay) Marriage: Valuing All Families Under the Law
(Beacon Press, 2008) p. 126; N. D. Polikoff, ’Ending Marriage as We Know It’ (2003) 32 Hofstra Law
Review 201; Leib (n 69); E. J. Leib, Friend V. Friend: The Transformation of Friendship — and What
the Law Has to do with it (Oxford University Press, 2011); Chambers (n 22); J. G. Culhane, ’After
Marriage Equality, What’s Next for Relationship Recognition’ (2015) 60 South Dakota Law
Review 375, 383-84; E. S. Scott and R. E. Scott, "From Contract to Status: Collaboration and the
Evolution of Novel Family Relationships’ (2015) 115 Columbia Law Review 293; J. Hyun Kim,
S. A. Oliver, and M. Ryznar, *The Rise of PACS: A New Type of Commitment from the City of Love’
(2017) 56 Washburn Law Journal 69; L. Johns, Recognizing Non- Conjugal Relationships in New
Zealand: Show We Extend the Rights and Responsibilities of Marriage and Marriage- Like Relationships
to Other Caring Relationships? LL.M Thesis (Victoria Faculty of law, University of Tellington, 2010).

131



alternative.! Some scholars have put forward models not dissimilar to the one
proposed here, that include self-identification and proclamation of significant
relationships.?

This article puts forward a proposal different from its predecessors. Unlike
some of its predecessors, this proposal focuses on the principle rather than the
practicalities, and on the state and third parties rather than on the interspousal
relationship itself.* Further, some previous proposals allow for a distinction
between rights granted to married couples and those given to other significant
others, because ’sometimes the logic of why legal protection is granted
to couples clearly does not apply to [non-spousal significant others]. For
instance, there is no reason to grant Social Security survivor benefits to couples
who were not economically interdependent’.* The proposal hereby made
differs in this crucial point of the approach towards marriage. It contends that
the understanding of marriage as the sole source and locus of love and
commitment cannot in itself justify the special treatment of the law.> Unlike
much of the scholarship, however, the current proposal has no quarrel with
marriage. It does not argue that marriage is meaningless. Instead, it accepts
its importance in the lives of many, despite the transformation it underwent.
Hence, the proposal calls neither for the abolition of marriage® nor for stripping
marriage of its benefits. Instead, it accepts marriage — together with other
formal quasi-spousal relationships — as a way to regulate the granting

! Eg, Plikoff (Ibid, both references); Fineman (n 51); C. Chambers, Against Marriage: And
Egalitarian Defense of the Marriage- Free State (Oxford University Press, 2017); C. Sunstein and
R. H. Thaler, ’Privatizing Marriage’ (2008) 91 The Monist 377; T. Mets, Untying the Knot: Marriage,
the State, and the Case for their Divorce (Princeton University Press, 2010). Others object to this view.
See eg, G. Strauss, "Why the State Cannot Abolish Marriage: A Partial Defense of Legal Marriage’
(2015) 90 Indiana Law Journal; A. Bernstein, ’For and against Marriage: A Revision” (2003) 102
Michigan Law Review 129; A. Nuti, "How Should Marriage Be Theorised?’ (2016) 17 Feminist
Theory 285; B. Stark, ’Marriage Proposals: From One-Size-Fits-All to Postmodern Marriage Law’
(2001) 89 California Law Review 1479.

2 See especially, E. Aloni, *Registering Relationships’ (2013) 87 Tulsa Law Review 573; Zalesne
and Dexter (n 24), particularly, pp. 966-71.

3 In this context see, eg, Baker (n 13).

4 Ibid, 610. See similarly N. Bala, ’Controversy Over Couples in Canada: The Evolution
of Marriage and Other Adult Interdependent Relationships’ (2003) 29 Queen’s Law Journal 41-44,
where the author argues that while there are contexts in which the recognition of non-conjugal
relationships is appropriate, conjugality should still remain a central legal concept for determining
rights and obligations.

5 Brake (n 31) p. 95, and generally, chap 4.

¢ Despite recognizing the possible averse influence of marriage as obscuring the discussion
regarding family regulation, market and autonomy, as argued by M. A. Fineman, 'The Meaning
of Marriage’ Marriage Proposals: Questioning a Legal Status (NYU Press, 2006) pp. 29, 64.
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of benefits in the absence of an indication to the contrary. At the same time,
the proposal does not accept the alleged inherent superiority of marriage vis-
’a-vis other significant relationships, which some legislative efforts and
scholarly works accept. It does not grant preference to marriage; no benefits
should be kept uniquely for this relationship, nor should it be assumed
to supersede all other relationships. In so doing, this proposal actually cherishes
the values attributed to marriage — including companionship, love and sense
of community — and aims to better serve and protect them. Therefore, the
argument made here is that even if marriage is still meaningful and of great
importance, other relationships and realities that have developed around
it must also be heeded, and benefits should be granted to qualifying relationships
regardless of their formal definition.

2. Are Significant Others Simply too Challenging to Recognise? So far,
the following argument was put forth: First, although the traditional
justifications for marital benefits are no longer valid, a modern justification
does exist. The justification is the protection of one’s private life and support
of emotional "homes’, which are essential for personal welfare, and therefore,
by extension, for the wellbeing of society at large. Secondly, the aforementioned
personal benefits are not a necessary result of marriage, nor are they exclusive
to it. Therefore, this article suggests these ’significant-other benefits’ (which
once were spousal benefits) should be granted to various relationships based
on their intrinsic value rather than formal definitions. But is this suggestion
going too far? —

No change is without peril. The proposed amendment to the way spousal
benefits are handled is particularly taxing. It demands a paradigm shift with
regard to the way we understand domestic lives, personal relationships, and
the involvement of the law in them. It further runs the risk of the state losing
control over the benefits and the public misusing them. However, on balance,
such a change is not only just and necessary but also not as challenging as it
seems.

A. Self-Determination of a Significant Other (Who is a Plus One?)
Arguably, identifying significant relationships and knowing which benefits
are connected to each human interaction is a heavy load for the state to bear.
For one person, a marital spouse might still be the one significant other, while
for another a family member or a best friend may be that special someone.
If these benefits are truly relationship based and marriage and other spousal
relationships are inadequate as a proxy, the inevitable outcome is the self-
determination of significant others; meaning, the state would have to accept
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each individual’s determination as to which relationship is benefit-worthy.
Such informal accounts might be susceptible to frequent changes and possibly
also manipulation or exploitation of the significant-other benefits.

Moreover, self-determination of significant others might also cause the
state to lose its control over substantial issues. The formal regulation of spousal
relationships enables the state to protect some family structures and spousal
behaviours while banning others. For example, since underage marriage (or
domestic partnership, or any other recognised spousal relationship) is illegal
in many countries, affording benefits to officially recognised spouses provides
the state with an opportunity to discourage such relationships.

Though once a significant other is neither necessarily a sexual partner nor
must undertake a hefty commitment, possibly under duress, the valid objections
to marriage on these grounds do not apply to significant others. Under such
circumstances, even if the state is within its rights to object to such relationships,
it probably has less of an interest to do so. However, there are contexts where
this would not be the desirable outcome, and in all cases, the state would forgo
some possibly beneficial control, while the public would lose some possibly
helpful protection. That is to say, to the extent that the state uses marriage
to oversee sexual relationships and prevent problematic ones, such as incestuous
or under age relationships, that supervision would be lost.

This argument, however, is unbecoming modern reality. Historically, the
state had a lot of control through marriage. It could dictate who married whom
and what would be the terms of their relationship. But that is no longer the
case, at least in the western world: marriage and spousal relationships generally
are increasingly privatised.! They are also temporary and will-based.? So the
difference between self-determined significant others and registered spouses
is, to a large extent, a matter not of identity but of authority. If your significant
other is of age and not a family member, you could likely marry or enter
a domestic partnership with that person, and get spousal benefits with
no questions asked. Hence, the formalities of the relationship are mostly just
that — formalities, not substance. Forsaking these formalities is a challenge
of perception and not much more. Actually, if diverse relationships, including
non-marital and non-spousal ones, are conducive to emotional well-being,
it is vital that they be recognised, mainstreamed, and supported.’

! See eg, S. Shakargy, ’Marriage by the State or Married to the State’ (2013) 9 Journal of Private
International Law 499.

2 See eg, L. J. Weitzman, The Divorce Revolution: the Unexpected Social and Economic
Consequences for Women and Children in America (Sage Publications Inc., 1985).

3 See similarly, Scott and Scott (n 89).
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The law is further open to some private regulation of marital benefits.
Most jurisdictions allow spouses to disinherit each other through wills; most
jurisdictions allow spouses to avoid sharing matrimonial property through
nuptial agreements. Wills benefiting non-family members and agreements that
create communal property between non-spouses are also legal and enforceable.
Allowing people self-determination over significant-other benefits is therefore
not as radical as it seems. Such an approach reflects an accord between two
people to be each other’s special someone, which is already allowed regarding
many matters nowadays. Notably, the proposed self-determination of benefits
is limited to personal or spousal benefits and does not influence child-related
benefits and the like.

Hence, the state should be open to a broad range of plus ones. While it is
expected that the relationship will often entail care, intimacy, love, support,
commitment, and trust, it does not have to include those to be valid or valuable.
Not all marriages include those nor should all plus ones.! If benefits are granted
to marital relationships regardless of their contents, based on their existence,
so should be done with plus ones. Marriages are recognised and valued based
on their existence, regardless of their contents. Plus ones should be similar.
It should suffice that one identifies another as significant enough — for any
reason — to the extent of willingness to bestow benefits on the other and
be registered together. Though registration would often be a good proxy for
such values existing in the relationship, the state needs not ask questions, as it
does not when it comes to married spouses.

As for the objection regarding a possible unintended recognition
of previously banned relationships, such as ones between siblings and other
relatives or ones that include underage people, those were unacceptable
as spousal relationships due to their sexual component. But once the benefits
are not based on spousal, presumably sexual, relationships but rather
on emotional ones, there is not much harm in adding those to the mix.
Registration is also not so pivotal considering that state objection
to unacceptable relationships is independent of registration, managed, and
enforced through criminal law and public policy.

B. Stability

Attaching benefits to formally recognised relationships is not only a matter
of principle but also a practical choice. The creation and dissolution of marriage

! In this sense, the significant other in a ’plus one’ relationship is not only different from the
(imagined) married spouse, but also, to some extent, from a friend (full or partial), as discussed
by Eekelaar (n 43).
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and other formal relationships take place through a legal or administrative
procedure that serves to stabilise the relationship and gives some assurance
as to the seriousness of the relationship. In the absence of such formalities,
the determination of significant others might be frivolous and ever-changing.
Therefore, self-determination of significant others might create unstable
relationships that are hard to identify, thus again creating a risk of misuse.

Here, too, things are not as bleak as they might seem. Some self-
determination exists in all spousal relationships, because people choose their
spouses, and nowadays they do so rather freely. Likewise, nowadays obtaining
a divorce is much easier than it has ever been in the past, with very limited
exceptions. People may marry and divorce — or enter and exit other spousal
relationships — as often as they like with very few questions asked, if any.
Generally speaking, there are no waiting periods before remarriage or re-
registration. Finally, marriage is as open to exploitation as other relationships;
while some people, probably most, marry for the relationships, others marry
just as easily for the benefits (eg, a fictitious marriage for immigration
purposes).

Upon consideration, significant-other relationships seem to be neither less
stable nor more prone to misuse than marital ones. Just as in spousal
relationships, significant others must inform the authorities of their relationship
in order to receive relevant benefits. Therefore, some sort of registration
of significant others is inevitable. This registration identifies the recipient and
stabilises the relationship, as it does for spousal relationships. The state might
even limit the number of re-registrations, demand a cooling period or add any
other requirement that would attest to the stability and seriousness of the
relationship, if it so regulates other relationships as well.

C. Fragmentation

To accurately allocate significant-other benefits, state acceptance of a self-
determined significant other might be insufficient. Because while for some,
one person — be it a spouse, family member or a friend — would be an all-
encompassing significant other, for others, a broad range of people might fulfil
this role. Different types of benefits are involved. Some, such as tax exemptions
and pensions, relate to the economic unit; others, such as spousal privilege
and medical information and decision-making, relate to privacy; others still,
such as immigration rights and housing benefits, are related to togetherness.
One might have a different significant other in each aspect. This would require
the state accept not only selfdetermination of significant others but also
a fragmentation of the relationship and ensuing benefits, which naturally
exacerbates the risk of misuse and fraud.
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To be sure, while the law is open to a plethora of spousal relationships;
yet it still usually conceives of these relationships as all-encompassing — or at
least most encompassing — units. Therefore, independently considering each
aspect of the relationship (eg, an economic unit, privacy) comprises not just
a change in focus but also a change in substance, at least to some extent.

Notably, some fragmentation is already recognised. The complexity of the
modern family has already pushed the law to differentiate between spouses
and parents and allocated parental benefits separately from spousal ones.!
However, the individual determination of significant others so that benefits
are self-designated demands giving this idea broader effects. It requires that
one take a step forward and acknowledge the distinctions between romance,
finances, privacy, domestic reality, and the like. Recognising these distinctions
would, in turn, enable one to accept that the romantic spouse might be different
from the taxation spouse, who in turn will be distinct from the person enjoying
spousal privilege or immigration benefits. Though this unpacking adds some
complexity to the management of spousal benefits, the complication is not
so extreme as to make it impractical. The state might use a default mechanism
under which one’s spouse is the beneficiary unless one has declared otherwise
before the benefit is demanded. Thus, the burden of setting the record straight
would lie with the recipients rather than the state.

D. Plurality and Reciprocity

In the West, marriage and spousal relationships are usually a two-person
affair, which limits the number of beneficiaries and consequently, the extent
of'the state’s spending. But life and relationships are multifaceted and complex,
s0 it is possible for a person to have more than one significant other, not only
in different aspects of life but possibly even within one. Clearly, one can have
not only one partner for money and another for immigration, but several for
each. For example, a person might have an economic unit with two other
people, and not just one — and therefore ask that tax benefits apply to the trio
and not just a couple within it. Or, a person who lives in a committed commune
relocates for work and asks the receiving state to extend ’spouse’ visas to the
entire commune. Even if the state accepted significant-other benefits and
admitted to the sincerity of the relationship, the state might still take issue
with this requirement, due to its costs.

! Eg, see a list of such benefits in the USA at https://www.irs.gov/credits-deductions/individuals/
earnedincome-tax-credit/child-related-tax-benefits, in Canada at https://www.canada.ca/en/revenue-
agency/services/child-family-benefits/canada-child-benefit-overview.html, and in the UK at https://
www.money adviceservice.org.uk/en/articles/benefits-and-entitlements-to-claim-when-you-have-a-
baby.
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Those costs might be financial, since recognising a relationship involving
multiple individuals means that there are more recipients to each benefit. The
costs may also be symbolic, moral, or social, when this plural relationship
is one that society is not willing to allow, let alone support. Though these costs
raise some concern, they should not be seen as perfect bars against allowing
plurality. Symbolically and morally, some such relationships already exist
anyway.! While granting state benefits might appear as extending further
recognition to such relationships, in reality, at least in cross-border situations,
some jurisdictions already do not preclude a court from granting matrimonial
relief to spouses of polygamous marriage.? This mitigates the financial
argument as well. Of course, polygamous marriages are limited cases; such
relationships are clandestine for the most part, thus are less impactful than
recognised relationships. Legal support is only given to relationships legally
created elsewhere, as humanitarian relief.’

Even without this encroaching reality, the challenge of plurality is probably
the most significant of the four challenges presented here. If the ground for
the allocation of benefits is the protection of one’s personal life and the
promotion of wellbeing, it stands to reason that if one’s domestic life and
well-being are dependent upon a group of people, the whole group should
be protected in the same way that a single ’other’ would. But while one might
argue that everyone deserves the same benefits regardless of their spousal
status (due to the assumption that everyone has at least one person with whom
to share life or aspects thereof), it is not evident that everyone deserves to have
as many protected “others’ as they want.

Protecting significant others is a matter of resources and various limitations
the state imposes on itself for the benefit of an individual’s welfare. A state
is willing, eg, to grant a spousal visa, which means to allow in an extra person
whom the state is not interested in, just to protect the well-being and domestic

! Such relationships exist in religious communities within Western society, such as among the
members of the Fundamentalist Church of Jesus Christ of Latter-Day Saints (a sub-group within the
Mormon faith) and the Apostolic United Brethren (both mainly in Utah, USA). They exist in indigenous
communities such as amongst the Aboriginal societies in Australia. Importantly, polyamory is now
normalised in the general public in Western countries, thus extending the reach of such relationships
beyond traditional groups.

2 Eg, in the UK, see Matrimonial Causes Act, 1973 s 47; in Australia, see Family Law Act, 1975
s 6; in Canada, see J. Walker, Canadian Conflict of Laws (LexisNexis Canada, 2005) s 16.6. Generally,
see P. Torremans (ed.), Cheshire, North & Fawcett Private International Law (Oxford University
Press, 2017).

* Lord Collins of Mapesbury (ed,), Dicey, Morris and Collins on the Conflict of Laws (Sweet &
Maxwell, 2012) para 18-018.
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life of the person the state is interested in. But demanding recognition of several
life partners not only exacerbates the risk of misuse and exploitation but also
adds financial, social, or demographic costs for the destination state. While
one might prefer that the state be willing and able to shoulder these costs and
support all of one’s significant others, the state cannot be required to do so.
A state might legitimately demand that one choose only one single most
significant other, or enjoy only limited protection of lifestyle choices by losing
some of the benefits that cannot be shared by a group. Thus, eg, states may
object to situations where A designates B as a significant other for a specific
benefit, and B identifies not A, but C. For example, assume the benefit
in question is immigration. Accepting such a situation would mean that once
A immigrates, B is given a visa as A’s significant other, but C should also
receive a visa since B is travelling with A, and C is B’s significant other. States
that seek to limit the number of benefits recipients receive would be justified
in objecting, at least in the present social reality. The possibility of a plurality
of significant others rule could and should be revisited with time, if states
seem to become more open to multi-partner relationships than they are today.!

At the same time, some benefits do not mandate reciprocity. For instance,
it is advisable that a person designated to make medical decisions for another
agree to make those decisions, and that a person who will be privy
to incriminating information agree not to divulge it. But it is not necessary
that decision-making or secretkeeping be reciprocal.> One should be allowed,
indeed required, to inform the state of the desired structure of one’s significant-
other benefits, and the state should be allowed to assume that all is reciprocal
unless otherwise informed.

VI. PLUS ONE: A PROPOSAL

1. The Basic Idea

It is nowadays common that wedding and other invitations are not
addressed exclusively to spouses. They used to be addressed to "Mr and Mrs,’
but are now often addressed to ’[Name] plus one,” unless the hosts are friends

! Though some argue that the time for these relationships has already come. See B. Cossman
and B. Ryder, "Beyond Conjugality’ (2017) 30 Canadian Journal of Family Law 227, criticising the
LCC, Beyond Conjugality (n 45) for not enabling such relationships due to political considerations.
See also R. C. Den Otter, *Three May Not Be a Crowd: The Case for a Constitutional Right to Plural
Marriage’ (2015) 64 Emory Law Journal 1977; J. Boone Dryden, *This is the Family I Chose:
Broadening Domestic Partnership Law to Include Polyamory’ (2015) 36 Hamline Journal of Public
Law and Policy 162.

2 Such a dispensation is given under the Colorado Designated Beneficiary Agreement Act,
s 15-22103(3). See Culhane (n 89).
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with both spouses and are particularly interested in both of them attending.
The idea is that the hosts do not involve themselves in the guests’ personal
lives.! Instead, they are practical about their invitation: the guest might
be single, might have a spouse who cannot or will not attend, or might simply
prefer to attend with someone other than a spouse. The hosts want their guest
to participate in their event willingly. Therefore, unless they are particularly
interested in preserving social order, they allow the guest to bring along a ’plus
one,” which is anyone whose company the guest would enjoy having at the
event. Hence, ’plus one’ is a balance between the hosts — who control the
number of attendees — and the guest, who may choose with whom to attend.

When the state allocates spousal benefits, it often does something very
similar to addressing an invitation to "Mr and Mrs.” The state is not particularly
interested in who the Mrs is. Instead, it is often concerned, for example, with
the Mr’s economic unit, which the state assumes the Mrs shares; thus, it invites
the Mrs to tag along. But as explained above, nowadays such assumptions are
inappropriate, since not all spouses create joint economic units, and some
non-spouses create such units. Therefore, it is proposed that the state recognise
one’s economic unit, i.e. one’s economic ’plus one’ regardless of marital
or conjugal relationships. That is to say, in any case where a marriage would
have created eligibility for a right (whatever that right might be), the same
courtesy should be extended to a ’plus one’ relationship. The rights should
be given regardless of their nature or the scope in the relevant jurisdiction,
so long as no convincing explanation is given to demonstrate the unique
suitability of the benefit to marriage or to justify the exclusion of ’plus ones’.

The fact that the state should recognise various relationships for the
purpose of significant-other benefits, as suggested here, does not mean that
the state does not enjoy the right to control its borders, to limit its fund-
allocation, or to have views as to whom to consult for medical decision-
making. It just means that the state should be open to hearing more than one
answer when it asks who one’s significant other is. If the state assumes the
risk of some exploitation of rights by spouses — such as in the case of fictitious
marriages for immigration purposes — and grants benefits nonetheless,?
it should afford the same trust and tolerance when allocating non-spousal
benefits.?

! This also reflects a social change such that it is no longer de rigueur to have equal numbers
of men and women at events, as it once was.

2 See, eg, K. Abrams, "Marriage Fraud’ (2012) 100 California Law Review 1.

3 Others thought differently. Chambers (n 22), proposed a functional relationship similar to the
one proposed here, but limited it to exclude various financial benefits in order to avoid exploitation.
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At the same time, the state may find it prudent to demand some safeguards
against exploitative behaviour. For example, the state might fear that an heir
is designated as a significant other to avoid estate tax. Such a state could,
therefore, create a gradual exemption scale according to which heirs must
be nominated several years prior to death to enjoy full exemption, and shorter
periods would only afford partial exemption (similar to the regulation of large
inter vivos gifts in the UK).! However, if such a requirement was never made
concerning married couples, this mechanism would appropriately be questioned
and should apply uniformly to all relationships, including marital ones, in the
absence of a sufficient justification for differentiating between types
of relationships. Similarly, spousal privilege could only extend to relationships
declared before attaining the information regarding which privilege
is provoked, to avoid misuse, but only if such a rule exists for marriage, or if
there are sufficient grounds for the distinction (which is unlikely).

The declaration and registration of significant others should not be seen
as overly burdensome. After all, marriage and other official relationships must
be declared and registered to enjoy those same benefits. It makes sense that
the state would need to be informed of such things. If changing the registration
is as easy as divorce and remarriage, then no rights are infringed; one may
choose to register the relationship and enjoy benefits or to keep it private at the
cost of lost benefits. One may register and unregister so as to reflect actual
reality in benefits allocation, or keep dated records and be given inaccurate
benefits.

The registration of relationships is also vital for intra-relationship fairness
because it would inform the other party to the relationship of the rights and
commitment extended by the beneficiary, promote honest conversations
regarding the depth of commitment and dependency expected in the
relationship, and allow the other party to choose beneficiaries accordingly.
An honest discussion is particularly important since some benefits, such
as ones pertaining to an economic unit or to immigration rights, must
be reciprocal, as discussed above. Therefore, a discussion regarding them
is obligatory. Benefits that reflect communal economic units or actual domestic
lives require that both parties jointly create the reality that the benefits are
aimed at protecting.

Notably, however, this proposal does not insist on positive registration.
Its openness to self-determination is both in the positive and in the negative.
In the positive, it allows a declaration that identifies someone as a significant

! Inheritance Tax Act, 1984, s 7(4) (commonly known as the ’taper relief”).
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other in a situation where such a person was not recognised otherwise. In the
negative, it allows even those who are married and thus have a presumed
significant other to make such a declaration regarding someone else under
appropriate circumstances, such as when an economic unit is determined; and
subject to informing the married spouse. It further allows for people to have
serious relationships without registration and therefore without public
implications.

Registration should not only govern the creation of the ’plus one’
relationship, but also its end. A plus one relationship does not carry the
traditional significance of marriage. Instead, it is a reflection of free will, self-
determination and autonomy. Since the relationship aims to reflect and support
one’s actual relationships and needs, it may change as soon as the facts of life
do. Therefore, one would only have to officially withdraw a plus one
relationship from the registry in order to no longer share benefits with his/her
previous partner. But, while fault and cause should not be discussed in the
process of deleting a registration, the procedural structure of divorce should
be considered even in this relationship.

Consider, eg, a person who wishes to change his registered plus one
in order to grant his new significant other a visa. Such benefits are unilateral
in the sense that they are connected ("stemming from’, *belong to”) one of the
parties, who chooses to bestow them on the other, so it might seem that they
should be one’s to take away as one chooses. After all, there is no legal duty
to remain significant others.! However, "plus one’ relationships might include
various forms of negotiation and codependency, which must be considered.?
At the very least, when one already relies on or uses the other’s benefits (such
as a spouse in the process of immigration or a spouse relaying on a tax benefit
within the tax year), some readjustment time might be needed. While it would
be a good idea to allow the registry to reflect reality and allocate the benefit
to its rightful recipient, other considerations must also be taken into account.?
Since the plus one relationship often involves care and support, one might

! See similarly, Eekelaar (n 43) p. 104, regarding friendship.

2 See eg, though in a different context, Eekelaar and Maclean (n 38) pp. 512-13.

3 Similarly to the argument made by Eekelaar (n 43) p. 104: "How could such a friend, either
through financial contributions or through any other form of participation in the friendship, be thought
to be «earning a proprietary or other legal entitlement to the other’s property, even if the entitlement
is deferred to the moment of separation? That would contradict the central feature of friendship in the
full sense. Yet friendship involves trust, and with trust is always the possibility of betrayal, or, if not
betrayal, failure. So the erstwhile friend who inflicts deliberate damage on a former companion surely
cannot expect immunity from redress.” Eekelaar focuses on inter-spousal rights, which are not discussed
here, but the reasoning appears to stand for external rights and benefits as well.
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be expected to also make sure the previous spouse is given fair warning and
time to investigate options and readjust. Immediate deletion of the relationship
in such circumstances would be not only harsh but also unfitting for
a relationship that is, after all, based on a mutual commitment of some sort.

Another case where warning should be given is when the benefits are
mutual; eg, when one wishes to start an economic unit or enter into adoption
or fertility treatments with a new partner. In those cases, the ’staying’ partner
relies not only on the benefit but might have already invested or enriched
(literally or figuratively) the ’leaving’ partner. Therefore, the deletion
of registration should be subject to a minimal cooling-off period, no longer
than several months, in which the parties might be able to inform each other
of their intentions, discuss their relationship, and prepare for the new reality.
This period should be waived when the request to delete the registry
is consensual or when the deletion will not harm a relying party. Further, even
in cases where a "deserted’ party would be harmed, some personal rights could
be immediately withdrawn upon request, such as the right to receive medical
information or make medical decisions.

At the same time, it is imperative to note that the plus one relationship
itself would not create any legal consequences upon its breakdown. Since the
extent of the relationship and the number and nature of rights included varies,
there is no reason to assume inherent dependency or disparity in bargaining
power. Therefore, there is no reason to make any decisions regarding inter-
party rights. Instead, parties are always free to agree on such rights through
private accords — to the extent they wish to do so — and those would
be enforceable regardless of any formal relationship the parties have.!
However, the plus one relationship, which is focused on public rights, should
grant only adjustment time but no more than that.

2. Qualifications A. Singles

An important question is that of Singles. In this particular context, the
term ’Singles’ is used to mean completely uninvolved people. That is to say,
while ’singles’ merely indicates unmarried people or those not in a quasi-
spousal relationship, ’Singles’ are people who manage their day-to-day
in solitude. While it was assumed in the discussion above that singles in the
traditional sense might still share their lives or parts thereof with others, some
people may not do so, be it by choice or due to life circumstances (though it is

! These accords would not only regulate rights between the parties, but might also explain the
nature of their relationship and the level of commitment it entails. For such possible models, see
Eekelaar (Ibid) pp. 106-13.
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likely that their number is rather small). While traditional singles might,
nonetheless, have a significant other with whom to share benefits, Singles
as defined here would not. An argument could be made regarding equal
allocation of state benefits so that those who cannot enjoy the benefit
themselves should be given the monetary equivalent of that benefit! or should
be allowed to sell their entitlement to others.

But while it may be debated whether the state could legitimately use
benefits to push people towards more involved lives, even if they are better
for them and society, the state still has a say on the matter. It can use a need-
based argument to object to such (extreme) commodification of benefits.
Namely, if significant-other benefits are aimed at protecting one’s actual life
and welfare, then they should only be allocated in cases where — and to the
extent that — they are actually needed to enable or protect these goals. Under
this definition, Singles who declare no relationship whatsoever do not need
the benefits and therefore should not be entitled to them. Granted, if other
grounds for significant-other benefits are argued or found, the desert of Singles
should be reconsidered.

B. Married to One and Significant to the Other

It is important to note that this proposal also allows for opting out; that
is to say, declaring that although one is in a committed relationship, one
is Single for the purpose of a specific benefit. This option acknowledges the
fact that in some cases, one is better off when personal relationships are not
acknowledged.? The proposal allows for such cases. Imagine the following
example: a spouse suffering domestic abuse might wish to keep information
from being shared with the abusive spouse, or to avoid sharing immigration
privileges with that person. Declaring a Single status for those purposes would
allow for this outcome. Another, less radical, example might be someone who
chooses to be seen as an autonomous economic unit for tax reasons. Here
again, a declaration of Single status would be helpful. It should be allowed,
as the entire proposal is based on free choice and self-determination. It should
be allowed both with respect to a single issue (eg, immigration, taxation) and
as a general statement for all aspects of significant-other benefits.

C. Criminal Offences and Significant Others

The proposal made here relates not only to direct benefits given to spouses
by the state, but also to interspousal protection the state provides, such

! See eg, in the context of taxes, L. Kahng, *One Is the Loneliest Number: The Single Taxpayer
in a Joint Return World’ (2010) 61 Hastings Law Journal 651.

2 For an extended discussion of this argument, see E. Aloni, *Deprivative Recognition’ (2014) 61
UCLA Law Review 1276.
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as reduced sentencing of a person who killed and aggressor spouse
or compounded sentencing for domestic violence — in jurisdictions where such
rules exist. These protections have an important practical and expressive value
in private life; thus, they should also be extended to significant others. The
trouble here is that people are not likely to identify clearly their designated
significant other for such purposes. Therefore, such benefits could not
be allocated through direct choice of the parties. However, the allocation
should respect choice and be aware of it. The state could, often easily enough,
identify significant others in this context using functional tests relating to the
dependency or special trust between the parties or their living arrangements.
The attribution of practical meaning through functional tests would inevitably
respect and reflect the personal life choices made by the individuals involved.
Thus, the significant other arrangement is also relevant when the state allocates,
eg, extended or mitigated criminal liability based on special relationships.

VI. CONCLUSION

This article makes a threefold argument. First, individuals should
be allowed to name their special someone, their legal significant other.
Secondly, those significant others should reflect all sorts of relationships and
commitments, and not necessarily spousal ones. People should not have
to strive to marry their best friends or siblings in order to have their domestic
realities protected. Thirdly, people might have different significant others
in various venues of life. This argument might sound radical, but considering
the reality of modern relationships and life, it is not. Instead, it is a more
accurate depiction of life and a more justified way to allocate benefits. The
article argues that the reason for spousal benefits nowadays is the protection
of actual choices, commitments and dependencies. Thus, granting them based
exclusively on a spousal relationship is both under- and over-inclusive; simply
put, it is inaccurate and unfair. Allocating benefits in a fragmented manner,
based on actual relationships that would be declared and registered, is a far
superior alternative.

Alongside this accepting and enabling approach, the article still goes only
part of the way. It does not accord benefits to multi-partner relationships, but
only to twoperson ones, and it does not provide the monetary equivalent of the
benefits to people who have no relationships to declare. The former limitation
protects legitimate state interests; the latter conforms with the goals
of significant-other benefits, focusing on their well-being aspects rather than
on their monetary value. However, these two issues may need to be revisited
as relationship structures continue to evolve.

145



3micT
Kuninkosa IprHa BomognMupIBHA — SKUTTEBHH IIUISX ...vevveneeneenrenrenienreeeeeennenes 5

boosn /. B.

OYHKUIOHYBAHHS IHCTUTYTY CYPOT'ATHOI'O

MATEPHUHCTBA B YMOBAX BIVHU .........cooovviveveeeeeeeeeeeeeeeeeean 7
bonoap H. I1.

CITPOLIEHHA MTPOLEYPU OITNIKYHCTBA HAI AITbMUA

B VKPAIHI ITI]T YAC BIMHU (ITEPEBAT'M TA PUSUKU)................... 10
bopucosa B. 1.

OHOBJIEHH IUBIJILHOI'O 3AKOHOAABCTBA

[ TIPOBJIEMU CIMEMHOT'O TTIPABA .....ccvoomiirrireieeieeseeiceiene 13
Bampac B. A.

BIIJIUB HAYKOBUX ITPAILIb 1. B. )KUJIIHKOBOI

HA PO3BUTOK CYYACHOI JOKTPUHU CIMEMHOT'O

TIPABA YKPATHM ....cooooiiiiiiceeeee e 18
Taepik P. O.

[MNUTAHHSA BUSHAYEHHSA CITOCOBIB 3AXUVCTY T1IPAB

JUTHWHU YIIOBHOBAXEHUM BEPXOBHOI PAI1

YKPATHHU 3 TIPAB JIIOAUHU (B KOHTEKCTI

JIT TTIPABOBOT'O PEXXMMY BOEHHOTI'O CTAHY) ..o, 23
Tanaw A. A.
MAWMHOBI ITPABA TA OBOB’SI3KU BATBKIB 1 L[ITEI71 ..................... 26

3amypasxina P. M.

3AXMCT ITPAB JITEM ¥V PA3I IIPOJIAXKY XKUTJIA,

SKE HAJIEXXUTD IM HA TIPABI BTACHOCTI ..o 29
Icaee A. M.

CVYIIOBUM AKTHBI3M S$IK JKEPEJIO COJIITAPHOT'O

OBOB’SI3KY ITOAPYXOKA ¥V ITO3UKOBUX

TTPABOBIJTHOCHHAX ...ttt ettt 31
Kouun B. B.

®AKTUYHHNU LIJTIOB: MEXI JEPYKABHOI'O BUSHAHHS

COLIAJTIBHUX BITHOCHH ......ocvvivieiieieeieeteeeeeeeeeee e 34

Kpacuywvka JI. B.
ITPABA TA OBOB’s3KU ITOAPYXXK: HAYKOBA
CIAJIIIMHA 1. B. XMJIIHKOBOI, CYUYACHUI CTAH
TA IIEPCIIEKTUBU [TPABOBOI'O PET'VJIOBAHHA .................... 38

146



Jlozeinoea M. B.
[INTAHHS MOJEPHI3ALIl HOPMATHUBHOI'O

PETYJIOBAHHS CIMEMHMX BIJHOCHH B YKPATHI .............. 43
Menoxcyn M. B.

OCOBJIMBOCTI IOALTY BOPT'OBUX 3050B’A3AHb

HOJIPYAOKS B VKPATHI TA B €BPOIL.....ooooieeens 47

Haovon Bikmopia

ITPABO JJUTUHU HA CITIJIKYBAHHS TA KOHTAKT

3 TUM 3 BATBKIB, SIKUM [TPOKUBAE OKPEMO ......ovoveeereereen. 52
Ilonomapenko O. M.

3ATAJIBHI IIOJIOXXEHHS ITPO CIMEMHUI JJOTOBIP

V IIMBUIBHOMY 3AKOHOJIABCTBI YKPATHU:

TTEPCITEKTUBU PO3BUTKY ..o 56
Pomanoea O. 0., beavo JI. IO

LIIJIFOBHUM JOTOBIP: OKPEMI ACITEKTHU JOCBIAY

VKPATHU TA KPATH €C .o 61
Cagponuux O. I.

AKTYAJIbHI IINTAHHS CITIJILHOI BIACHOCTI ITOAPY XK1

HA OB’€KTU HE3SABEPILIEHOI'O BYAIBHULITBA .......cccveeevvene 65
Cnacubo-@ameesa 1.

OIJIS1J [TPOBJIEM Y COEPI CIMEMHUX ITPABOBIJJHOCHH ..... 68
Cypacenko O. A.

ITIPO TIPABOBU PEXXMM CHIJILBHOI'O MAWTHA

TTOPY KA. ..ottt 73
Taw’san P. 1.

JIO IIMTAHHS HEJIMCHOCTI [IPABOUYMHIB, YKJIAJEHUX

OJJHUM I3 ITOAPYXKA BE3 3TOAN IHIHOT O ......oovviiiinnee 76
Tokapuyk JI.

[TATPOHAT B CUCTEMI ®OPM BJIALLITYBAHHS JITEW-
CHUPIT TA JITEH, IIO35ABJIEHUX BATBKIBCHKOI'O

TIIKITYBAHHS. ..ottt 77
Tpyéa B. 1.

[NO3BABJIEHHA BATBKIBCBHKIUX ITPAB:

[MPOBJIEMU OBI'PYHTYBAHHS CYIOBUX PIIIEHG....................... 82
Ye M. B.

IMTPABOBI HACJIIIKM HEMOXJIMBOCTI HAJJAHHA
BUCHOBKY OPTAHOM OIIIKU TA IIKJIYBAHHA ITPU
PO3IJIA/II CITPAB, JIE MOT'O YUYACTH € OBOB’SI3KOBOIO ........ 85



Xapumonoesa 0. 1., Xapumonog €. O.

EKCTPAKIIA K CIIOCIb 3AXUCTY ITPAB ITOAPY KK

HA MAMHO B YMOBAX BIHU ......cooviriirrrirreeneneeeeeenesseseneennne 89
Yepueza B. M.

BIK YCHMHOBJIKOBAUIB 3A 3AKOHOJIABCTBOM JIMCHUX

I TIOTEHLIMHUX JEPXXAB-YJIEHKHHbB €C, KOPOJIIBCTBA

HOPBET'IS1 TA IIBEMILIAPCHKOI KOH®EJEPALII ...........ooooeeee.. 94
Yeuynin M. B.

[TPOBJIEMA TTPABOBOI'O PEI'YIIFOBAHHA ®AKTUYHUX

IIJIIOBHUX B 3AKOHOJIABCTBI YKPATHM..........ooevic 97
Hlumon C. 1.

TEHJEPHWI HIJXIJT IIPU BUSHAUEHHI ILIJIKOBHOT'O

BIKY 3A CIMEMHMM 3AKOHOJIABCTBOM YKPAIHH............. 100
Anuwen B. I1.

OCOBJIMBOCTI HABYTTS ITOAPYXCKAM (HOJIOBIKOM ABO

JIPYKUHOIO) [TPABA BJIACHOCTI HA MAWHO, TTIPUJIBAHE

B KPEIHIT ...t 104
Shakargy Sharon

PLUS ONE: WHO DECIDES WHO IS ONE’S SIGNIFICANT

OTHERT? .ottt 108

148



HayxoBe BuganHs

AKTYAJIBHI IPOBJEMMU
CIMEMHOTI'O ITPABA

Marepianu | Mi>kHaApOIHOT HAYKOBO-TIPAKTHYHOT KOH(PEPEHIIiT,
MPUCBSIYCHOIIO ITaM’SITi TOKTOpa IOPUANYHHX HayK, npodecopa,
wieHa-kopecnonenta HAIIpH Ykpainu
Kuninkooi Ipuan Bonoxnmupisan

(M. XapkiB, 12 kBitHst 2024 poky)

BinmoBinanbHi 3a BUITYCK
1. B. Cnacubo-®@ameeesa, A. M. Icacs

Bunmaetbcst B aBTOPCHKii pemakiii



Iignucano no apyky 28.05.2024. dopmar 60x84/16.
VYm. apyk. apk. 8,7. O6:.-Bua. apk. 8. Tupax 100 mp. 3am. Ne 95

TOB «Bunasununii aim «IIpaBo»,
By XapkiBebkux JluBisii, 11/2, M. Xapkis, Ykpaina
Jlns xopecnioneHuii: a/c 822, m. Xapkis, 61023, Ykpaina
Temn.: (050) 409-08-69, (067) 574-81-20, (063) 254-50-84
BeGcaiit: https://pravo-izdat.com.ua
E-mail mist 3amoBHUKIB nociyr: verstka@pravo-izdat.com.ua
E-mail ns noxynuis: sales@pravo-izdat.com.ua
Ceigonro cy6’exra BugaBaugoi cpasu JJK Ne 8024 Bix 05.12.2023

Burorosneno TOB «IIpomapty,
Byi1. Becnina, 12, Xapkis, 61023, Ykpaina
Ten. (057) 717-25-44
CainoutBo cy6’exra BunaBunyoi cripasu JIK Ne 5748 Bin 06.11.2017



